
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION II

290 BROADWAY
NEW YORK, NEW YORK 10007-1866

JUL 30 2014

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

_ 7005 3110 0000 5947 3139

7005 3110 0000 5947 3146
Theodore Fiore, President
T. Fiore Demolition
411 Wilson Ave
Newark, NJ 07105

Re: COMPLAINT AND NOTICE OF OPPORTUNITY TO REQUEST A HEARING
In the matter of: Brick Township and T. Fioro Recycling, Inc.
Docket No. CAA-02-2014-1221

Dear Mr.Fiori:

Enclosed is a copy of the above-referenced Complaint and Notice of Opportunity to
Request a Hearing (Complaint) issued to Brick Township and T. Fioro Demolition,
pursuant to Section 113(d) of the Clean Air Act, 42 U.S.C. §§ 7401 et seq. (the Act),
§ 7413(d). The Complaint alleges violations of 40 C.F.R. Part 61, Subpart M (Asbestos
NESHAP), promulgated pursuant to Section 112 and 114 of the Act. The total amount
of the penalty proposed is $102,605.

Pursuant to the Consolidated Rules of Practice, 40 C.F.R. Part 22, and as stated in the
section of the Complaint entitled, "Notice of Opportunity to Request a Hearing," if you
wish to contest any of the allegations of the Complaint or the amount of the proposed
penalty, you must file a written answer to the Complaint within thirty (JO) days of receipt,
as established by the Certified Mail Return Receipt, or you may lose the opportunity for

. -
a hearing and EPA may file a motion for default judgment. If the motion is granted, the
penalty proposed in the Complaint will become due and payable thirty (30) days after
the effective date of a Final Order. A copy of the Consolidated Rules of Practice is



enclosed for reference. J

Counsel designated to appear on behalf of the Complainant in this matter is John F.
Dolinar, who can be reached at (212) 637-3204 or by mail at the address listed below.

As stated in the section of the Complaint entitled "Settlement Conference," EPA is
prepared to begin to pursue settlement of this matter immediately.

I encourage you or your attorney, if you are represented, to contact EPA counsel.

Sincerely,

"o.-ll'""ll~J""lI:-ta,Director
D visio of Enforcement and
Compliance Assistance



Enclosures: COMPLAINT AND NOTICE OF OPPORTUNITY FOR HEARING

40 C.F.R. Part 22, Consolidated Rules of Practice Governing the
Administrative Assessment of Civil Penalties and the Revocation or
Suspension of Permits.

Clean Air Act Stationary Source Civil Penalty Policy

Clean Air Act Penalty Policy, Appendix III, Asbestos Demolition and
Renovation Civil Penalty Policy (Rev. May 5, 1990)

cc: Regional Hearing Clerk (With: Original Complaint with Certificate of
Service and one copy of Complaint with Certificate of Service):

Karen Maples
Regional Hearing Clerk
United States Environmental Protection Agency, Region 2
290 Broadway - 16th Floor
New York, NY 10007-1866

Juan Carlos Bellu
Deputy Department Head
Township of Brick
401 Charles Bridge Road
Brick, New Jersey 08723

Counsel on behalf of EPA:

John F. Dolinar
Assistant Regional Counsel
Office of Regional Counsel
United States Environmental Protection Agency, Region 2
290 Broadway - 16th Floor
New York, NY 10007-1866
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

In re:

Township of Brick, New Jersey

&

T. Fiore Recycling, Inc.

Respondents

In a proceeding under
Section 113(d) of the Clean Air Act

COMPLAINT
and

NOTICE OF OPPORTUNITY
TO REQUEST A HEARING

CAA-02-2014-1221

PRELIMINARY STATEMENT

In this Complaint and Notice of Opportunity to Request a Hearing ("Complaint"), the

United States Environmental Protection Agency ("EP A") alleges that the Township of Brick,

New Jersey ("Brick Township") and T. Fiore Recycling, Inc. ("T. Fiore") ("Respondents")

violated 40 C.F.R. § 61.145( c) by failing to ensure that at least one person who is certified or

trained in accordance with 40 C.F .R. § 61.145( c)(8) was onsite to supervise the demolition

operations of nine (9) separate houses that were all located within the Township of Brick, New

Jersey. These include 518 Rt. 35 N, 515 Sunset Blvd, 519 Sunset Blvd, 112 Jeanett Blvd, 7 West

Marion, 9 West Marion, 11 West Marion, 15 West Marion and 473 Rt. 35 N. Additionally,

Respondents violated 40 C.F.R. § 61.150(b)(I) by failing to dispose of the debris from at least

four (4) of these houses (518 Rt. 35 N, 515 Sunset Blvd, 519 Sunset Blvd, and 112 Jeanett Blvd)

in a landfill certified to accept and handle asbestos-containing waste material (ACWM).



Finally, Respondents violated 40 C.F.R. § 61.145(c)(6) by failing to ensure that debris

was kept adequately wet at the 473 Rt. 35 N site during the demolition process which resulted in

visible emissions. The Complaint proposes a civil penalty of $102,605 for the Respondents'

violations and is brought pursuant to Section 113(d) of the Act, 42 U.S.c. § 7413(d), and EPA's

Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties and

the Revocation/Termination or Suspension of Permits, 40 C.F.R. Part 22 (the "Consolidated

Rules of Practice"). A copy of the Consolidated Rules of Practice is enclosed with the service

copy of this Complaint.

LEGAL BACKGROUND

A. EPA's Authority to Enforce the CAA and its Implementing Regulations

1. Section 113(d)( 1) of the CAA authorizes the EPA Administrator to issue an order

assessing civil administrative penalties against any person that has violated or is violating any

requirement or prohibition of subchapters I, III, IV-A, V or VI of the Act, or any requirement or

prohibition of any rule, order, waiver, permit or plan promulgated pursuant to any of those

subchapters, including but not limited to any regulation promulgated pursuant to 40 C.F.R. Part

61, Subpart M of the Act.

2. Section 302(e) of the CAA provides that whenever the term "person" is used in

the Act, the term includes an individual, corporation, partnership, association, state, municipality,

political subdivision of a State, and any agency, department, or instrumentality of the United

States and any officer, agent, or employee thereof.

3. Section 113(d)(2)(A) of the CAA provides that any administrative penalty

assessed under Section 113(d)(1) of the CAA shall be assessed only after notice and an

opportunity for a hearing, and that the EPA Administrator shall promulgate rules for such

hearings. The Consolidated Rules of Practice contain those rules and apply to this Complaint.
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4. Pursuant to EPA Delegation of Authority 7-6-A and EPA Region 2 Delegation of

Authority 7-6-A, the Administrator has delegated to the Complainant, the Director of the

Division of Enforcement and Compliance Assistance, through the Region 2, Regional

Administrator, the authority to (a) make findings of violations, (b) issue CAA Section 113(d)

administrative penalty complaints, and (c) agree to settlements and sign consent agreements

memorializing those settlements, for CAA violations that occur in the State of New York, the

State of New Jersey, the Commonwealth of Puerto Rico, and the Territory of the U.S. Virgin

Islands.

B. National Emissions Standards for Hazardous Air Pollutants - 40 C.F.R. Part 61,
Subpart M

5. Section 112 of the Act requires the EPA Administrator to: (i) publish a list of

hazardous air pollutants ("HAPs"), (ii) publish a list of categories and subcategories of major and

area sources of those HAPs, and (iii) promulgate regulations establishing emission standards for

each such category and subcategory.

6. 40 C.F.R. § 61.141 defines "asbestos-containing waste material" (ACWM) as

friable asbestos waste material, filters from control devices, bags or other similar packaging

contaminated with commercial asbestos, regulated ACWM and materials contaminated with

asbestos including disposable equipment and clothing.

7. 40 C.F.R. § 61.141 defines "regulated asbestos-containing material" (RACM) as

(a) Friable asbestos material, (b) Category I nonfriable asbestos-containing material (ACM) that

has become friable, (c) Category I nonfriable ACM that will be or has been subjected to sanding,

grinding, cutting, or abrading, or (d) Category II nonfriable ACM that has a high probability of

becoming or has become crumbled, pulverized, or reduced to powder by the forces expected to

act on the material in the course of demolition or renovation operations regulated by this subpart.
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8. 40 C.F .R. § 61.141 defines "demolition" to include an operation in which load

supporting structural members are wrecked or taken out.

9. 40 C.F .R. § 61.141 defines "facility" as any institutional, commercial, public,

industrial, or residential structure, installation, or building (including any structure, installation,

or building containing condominiums or individual dwelling units operated as a residential

cooperative, but excluding residential buildings having four or fewer dwelling units); any ship;

and any active or inactive waste disposal site.

10. 40 C.F.R. § 61.141 defines "installation" as any building or structure or any group

of buildings or structures at a single demolition or renovation site that are under the control of

the same owner or operator (or owner or operator under common control).

11. 40 C.F.R. § 61.141 defines an "owner or operator of a demolition or renovation

activity" as any person who owns, leases, operates, controls or supervises the facility being

renovated or any person who owns, leases, operates, controls or supervises the demolition or

renovation operations, or both.

12. 40 C.F.R. § 61.141 defines "working days" as Monday through Friday.

13. 40 C.F.R. § 61.145(a)(I)(i) and (ii) and 40 C.F.R. § 61. 145(a)(4)(i) and (ii)

provide that the requirements of 40 C.F.R. § 61.145(b) and (c) apply to the owners and operators

of renovation or demolition activities in which the amount of RACM that is stripped, removed,

dislodged, cut, drilled or similarly disturbed is at least 80 linear meters (260 linear feet) on pipes

or at least 15 square meters (160 square feet) on other facility components or at least 1 cubic

meter (35 cubic feet) off facility components where the length or area could not be measured

previously.
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14. 40 C.F.R § 61.145(c)(8) requires that no RACM shall be stripped, removed, or

otherwise handled or disturbed at a facility regulated by this section unless at least one onsite

representative, such as a foreman or management-level person or other authorized representative,

trained in the provisions of this regulation and the means of complying with them, is present.

15. 40 C.F.R. § 61. 145(c)(6) requires that all RACM, including material that has been

removed or stripped to be adequately wet until collected and contained or treated in preparation

for disposal in accordance with § 61.150.

16. 40 C.F.R. § 61.150(b)(1) requires that all asbestos-containing waste material shall

be deposited as soon as is practical by the waste generator at a waste disposal site operated in

accordance with the provisions of § 61.154.

FINDINGS OF FACT

17. The factual findings set forth below are based on an investigation conducted by

EPA Region 2 personnel pursuant to Section 114 of the CAA.

18. Brick Towriship is the owner of affected demolition or renovation activities, as

defined by 40 C.F.R. §§ 61.141 and 61.145(b).

19. T. Fiore is the operator of affected demolition or renovation activities, as defined

by 40 C.F.R. §§ 61.141 and 61.145(b).

20. The affected demolition and renovation activities occurred at any building or

structure or any group of buildings or structures at a single demolition or renovation site that are

under the control of the same owner or operator (or owner or operator under common control).

(See definition of "installation" at40 C.F.R. § 61.141.)

21. On July 30, 2013, an EPA Inspector inspected the demolition site at 112 Jeanett

Drive in Brick Township.
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22. At the time of the July 30, 2013 inspection, it was discovered that demolition

debris from the demolition of four houses (518 Rt. 35 N, 515 Sunset Blvd, 519 Sunset Blvd and

112 Jeanett Blvd) that were declared "unsafe to enter" for purposes of inspection and abatement

was not sent to a landfill certified to accept asbestos-containing waste material.

23. At the time of the July 30, 2013 inspection, for the demolition of at least four (4)

houses (518 Rt. 35 N, 515 Sunset Blvd, 519 Sunset Blvd and 112 Jeanett Blvd), it was

discovered there was no person trained onsite to supervise the demolition and debris removal

operation, as required by 40 C.F.R. § 61.145(c)(8).

24. On September 4, 2013, an EPA Inspector inspected the demolition site at 473 Rt

35 N in Brick Township.

25. At the time of the September 4,2013 inspection, for the demolition of at least five

(5) houses (7 West Marion, 9 West Marion, 11 West Marion, 15 West Marion and 473 Rt. 35 N),

it was discovered there was no person trained onsite to supervise the demolition and debris

removal operation, as required by 40 C.F.R. § 61.145(c)(8).

26. At the time of the September 4, 2013 inspection, Mr. Benny Fussella, a T. Fiore

supervisor at the site, confirmed that no T. Fiore personnel at the site were asbestos supervisor-

certified as required by 40 C.F.R. § 61.145(c)(8).

27. At the time of the September 4,2013 inspection, Mr. Benny Fussella, a T. Fiore

supervisor at the site, requested to know where he and his staff could obtain such certification.

28. The EPA Inspector observed visible emissions on two (2) separate occasions

during the inspection of the demolition site located at 473 Rt. 35 N. The first observation was at

approximately 10:00 am when the excavator was shifting the demolition debris without any

water being used to keep the debris wet. The EPA inspector noted that the hose was not

connected to the water hydrant at the time. The second observation was at approximately 12:00
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pm when the excavator was transferring the demolition debris into a dumpster. Although water

was being used, T. Fiore failed to adequately wet the debris prior to handling and transferring the

debris which resulted in visible emissions.

CONCLUSIONS OF LAW

Based on the Findings of Fact set forth above, EPA reaches the following conclusions of

law:

29. Respondents are "persons" within the meaning of Section 302(e) of the Act.

30. Respondents are subject to 40 C.F.R Part, 61 Subpart M, the Asbestos NESHAP

regulation.

31. The affected demolition and renovation activities occurred at an "installation" as

defined at 40 C.F .R. § 61.141.

32. Because 40 C.F.R. § 61.141 defines "facility" to include an "installation" the

affected demolition and renovation activities occurred at a "facility."

Count 1:

Failure to dispose of asbestos containing waste material in a certified/licensed asbestos landfill

33. Paragraphs 17 to 28 above are incorporated herein by reference.

34. Respondents' failure to dispose of debris from at least four houses (518 Rt. 35 N,

515 Sunset Blvd, 519 Sunset Blvd, and 112 Jeanett Blvd) that were "unsafe to enter" for

purposes of inspection and abatement in a landfill that is certified/licensed to accept ACWM is a

violation of Section 112 of the Act and 40 C.F.R. § 61.150(b)(1) of the Asbestos NESHAP.

Count 2:

Failure to Have a Asbestos-certified Supervisor Onsite

35. Paragraphs 17 to 28 above are incorporated herein by reference.
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36. Respondents' failure to ensure that at least one person certified or trained in

accordance with 40 C.F.R. § 61.145( c)(8) is onsite to supervise the demolition operation at the

nine demolition sites (518 Rt. 35 N, 515 Sunset Blvd, 519 Sunset Blvd, 112 Jeanett Blvd, 7 West

Marion, 9 West Marion, 11 West Marion, 15 West Marion and 473 Rt. 35 N) is a violation of

Section 112 of the Act and 40 C.F.R. § 61. 145(c)(8) of the Asbestos NESHAP.

Count 3:

Failure to Follow Procedures for Asbestos Emissions Control

37. Paragraphs 17 to 28 above are incorporated herein by reference.

38. Respondents' failure to ensure that debris was kept adequately wet at the 473 Rt.

35 N demolition site resulting in visible emissions is a violation a violation of Section 112 of the

Act and 40 C.F.R. § 61.145(c)(6) of the Asbestos NESHAP.

PROPOSED CIVIL PENALTY

Based on the statutory penalty assessment criteria set forth in CAA Section 113(e), and on

the guidance provided by EPA's Clean Air Act Stationary Source Civil Penalty Policy (the

"CAA Penalty Policy"), the Complainant proposes a civil penalty of $ 102,605 for Respondents'

violations.

A. Statutory Penalty Assessment Criteria

Section 113(d) of the CAA provides that the Administrator may assess a civil

administrative penalty of up to $25,000 per day for each violation of the Act, including but not

limited to violations of any requirements or prohibitions of rules promulgated under the Act.

However, the statutory maximum of $25,000 per day has been adjusted upward to account for

inflation, pursuant to the Debt Collection Improvement Act of 1996 ("DCIA"). Thus, the

statutory maximum is $27,500 for violations that occurred after January 30, 1997 through March

15,2004, $32,500 for violations that occurred after March 15,2004 through January 12,2009
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and $37,500 for violations that occurred after January 12,2009. See 40 C.F.R. Part 19, Table 1.

Part 19 indicates that the maximum civil penalty has been upwardly adjusted 10% for violations

that occurred after January 30, 1997 through March 15, 2004, further adjusted 17.23% for

violations that occurred after March 15,2004 through January 12,2009, for a total of28.95%,

and further adjusted an additional 9.83% for violations that occurred after January 12,2009, for a

total of 41.63%.

In determining the amount of penalty to be assessed, Section 113(e) of the CAA requires

that the Administrator consider the size of the business, the economic impact of the penalty on

the business, the violator's full compliance history and good faith efforts to comply, the duration

of the violation as established by any credible evidence, the payment by the violator of penalties

previously assessed for the same violation, the economic benefit of noncompliance, the

seriousness of the violation and other factors as justice may require.

B. CAA Penalty Policy

EPA's CAA Penalty Policy reflects EPA's application of the factors set forth in Section

113(e) of the Act and provides guidance on how EPA is to calculate penalties for CAA. The

policy indicates that EPA should propose a penalty consisting of an economic benefit component

and a gravity component. The economic benefit component is the economic benefit the violator

gained as a result of the violation. The gravity component, in turn, consists of elements based on

the actual or potential harm caused by the violation, the significance of the regulation in question

to the regulatory scheme, the sensitivity of the environment and the size of the violator. Finally,

consistent with the DCIA and 40 C.F.R. Part 19, when proposing a penalty for a specific

violation, EPA adjusts the dollar figures listed in the CAA Penalty Policy, upward for inflation.
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C. EPA's Proposed Penalty in this Case

The Administrator must consider the factors specified in Section 113(e) of the Act when

assessing an administrative penalty under Section 113(d). Based upon an evaluation of the facts

alleged in this complaint and the factors in Section 113(e) of the Act, Complainant proposes that

the Administrator assess a civil penalty against Respondent of $102,605. Complainant evaluated

the facts and circumstances of this case with specific reference to EPA's CAA Penalty Policy.

Enclosed with this complaint is a copy of the policy. Complainant developed the proposed

penalty based on the best information available to Complainant at this time. Complainant may

adjust the proposed penalty if the Respondent establishes bona fide issues of ability to payor

other defenses relevant to the penalty's appropriateness.

NOTICE OF OPPORTUNITY TO REQUEST A HEARING

You have a right to request a hearing: (1) to contest any material facts set forth in the

Complaint; (2) to contend that the amount of the penalty proposed in the Complaint is

inappropriate; or (3) to seek a judgment with respect to the law applicable to this matter. The

hearing is subject to the Administrative Procedure Act, 5 U.S.C. §§ 552 et seq., and the

procedures set forth in EPA's Consolidated Rules of Practice.

In order to request a hearing you must file a written Answer to this Complaint along with

the request for a hearing with the EPA Regional Hearing Clerk within thirty (30) days of your

receipt of this Complaint. The Answer and request for a hearing must be filed at the following

address:

Karen Maples
Regional Hearing Clerk

u.S. Environmental Protection Agency - Region 2
290 Broadway - 16th Floor

New York, New York 10007-1866
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A copy of the Answer and the request for a hearing, as well as copies of all other papers

filed in this matter, are to be served on EPA to the attention of EPA counsel at the following

address:

John F. Dolinar
Assistant Regional Counsel

Office of Regional Counsel, Air Branch
U.S. Environmental Protection Agency - Region 2

290 Broadway - 16th Floor
New York, New York 10007-1866

Your Answer should, clearly and directly, admit, deny, or explain each factual allegation

contained in this Complaint with regard to which you have any knowledge. If you have no

knowledge of a particular factual allegation of the Complaint, you must so state and the

allegation will be deemed to be denied.

The Answer shall also state: (1) the circumstances or arguments which you allege

constitute the grounds of a defense; (2) whether a hearing is requested; and (3) a concise

statement of the facts which you intend to place at issue in the hearing.

If you fail to serve and file an Answer to this Complaint within thirty (30) days of receipt,

Complainant may file a motion for default. A finding of default constitutes an admission of the

facts alleged in the Complaint and a waiver of your right to a hearing. The total proposed

penalty becomes due and payable without further proceedings thirty (30) days after the issue date

of a Default Order.
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NOTICE OF OPPORTUNITY FOR A SETTLEMENT CONFERENCE

EPA encourages all parties against whom the assessment of civil penalties is proposed to

pursue the possibility of settlement by engaging in informal settlement communications with

EPA counsel. However, conferring informally with EPA in pursuit of settlement does not extend

the time allowed to answer the Complaint and to request a hearing. Those times are set by the

Consolidated Rules of Practice.

You may contact EPA counsel at the address listed above to discuss settlement, the

alleged violations and/or the amount of the proposed penalty, whether or not you intend to file an

Answer and/or request a hearing. If you are represented by legal counsel, your counsel should

contact EPA. If a settlement is reached, it will be in the form of a written Consent Agreement

and accompanying Final Order.

PAYMENT OF PENALTY IN LIEU OF
ANSWER, HEARING AND/OR SETTLEMENT

Instead of filing an Answer, requesting a hearing, and/or requesting an informal

settlement conference, you may choose to pay the full amount of the penalty proposed in the

Complaint. Such payment should be made by a cashier's or certified check payable to the

Treasurer, United States of America, marked with the docket number and the name of the

Respondent(s) which appear on the first page of this Complaint. The check must be mailed to:

U.S. Environmental Protection Agency
Fines and Penalties

Cincinnati Finance Center
P.O. Box 979077

St Louis, MO 63197-9000

A copy of your letter transmitting the check and a copy of the check must be sent

simultaneously to EPA counsel assigned to this case at the address provided under the section of
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this Complaint entitled Notice of Opportunity to Request a Hearing. Payment of the proposed

penalty in this fashion does not relieve one of responsibility to comply with any and all

requirements of the Clean Air Act.

Dated:
aPosta, Director

Division of Enforcement and
Compliance Assistance

To: Theodore Fiore, President
T. Fiore Demolition
411 Wilson Ave
Newark, NJ 07105

Juan Carlos Bellu
Deputy Department Head
Township of Brick
401 Chambers Bridge Road
Brick, NJ 08723
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of these refjulatlolls mny s;lhlJllt 1.0 Lhe
Heglollnl Arlmlnlstrntor Inr hl:l np-
nro vul un ulJpl/catloll to conduct a pru-
gram for Issuing atn Lemeut.s u nde r ll"~
section.

(1) A Stale aubrnl aef on shnll I;llcclC.v
the organIzational, legal, £Il1allclnl. nnd
adrlllnlstl'aLi ve reacurces alld III'llCI!-
dut-es that It uetteves will e nn hl e It to
conduct the program.

(2) The State prog rmu ahn l l con-
stltute Ill! erlllivalsllt af Ior'L Lo Llrn l, 1'11-
qutred of EPA under this secttuu.
(3) 'I'he Stllte organization respou-

sf b l e for conducting the Ill'ogmlll
should be. Lhe State wnt.er poliuLlon
coubrol agency, ItS deflherl III aeul.l ou
602 of the Act.

(4) The StilLe submtaalon aha l] pro-
pose a procedure for adjudfcnt.l ng appli-
cant appeals as provided under §21.9.

(5) The State submission IIlmll hlen-
Llfy any exlstlllg 01' potential confllcLs
of Interest Oil the part of allY personnel
who will or may revtew 01' approve ap-
plications.

(I) A coutuct of Interest IIhalJ exist
where the reviewing offlclnl 15 ure
SPOUSB of or dependent (IlS deflnecl In'
the 'I'ax Code, 26 U .S.C. 152) of an
owner, partner, or principal officer' of
the small business, 01' where' ho hns 01'
Is receiving from the small bualueas
concern appllcant 10 percent of gross
personal Income for a calendar year,
except that It ehall rneun 50 percent
gross personal Income for a cnlemlar
year If the recipIent Is over 60' years of
age arid Is recelvtng such portton pur-
suant to retirement, penslon, or aturl-
lar arrange/nents,
(II) If t.he State Is u nn lrln to ptov lrl e

alternative \lInt/es to review or ap-
prove any application subject Lo con-
nlct,of Interest,' the IteglolHlI A'llIllnls-
tr abor' ehall review and 11.IIIH·OVtlLhe np-
plication.

(b) 'The Regional AdmlnlsLrnt.or,
within 60 rlnys nf tm- such nnnl lcnt.tun,
shill/ approve any State pl'Ogrnlll Lhn l,
contormat.o the requlreruents of Lllls
section. Any such npprnv a l shall be
niter suttlcleut notice haa heuu pru-
vldarl to th!l Iteg lonnl IJlrouLOI' of I)I!A.

Envhonmonlol Prolec/lon Agency

lu) If Lho ttug loua]. Admlnlatrator dts-
n nnroves l.he npnllcnl.lou, he 9hR\I 110-
Llfy the St.nt.e, In writing, of any defl-
c luncy III ItR nppltcnt.Iou. A State may
reautuntt, all umendeu apullcnt.lou aL
nu y Intel' Lillie.

I<lJ Upon nnprovn! of a State aubmts-
stun. 1~I'A will suapend nIl review of ap-
pllunLlolI1I ruut Iaeunuce of atuberueut.s
ful' arnn l l uualueaaes III Lhut, StaLc,
(lclIllIlI[: t.runeferrnl. ['rau/dcd, however,
'l'hnt, III Lhe evenL of 1\ SLaLe conflict of
IIItere8L as 1~lellllfleJ III §21.12(a)(4) of
Lhln nuut.lou, gPA IIhall review the ap-
IIllulltloll 11.1111IIISU6 Lhe etaLoinellt.

(el Any applications shall, If received
hy nil li:PA Heglonal Office, be Ior-
wnrrlml prruu pt ly Lo the npproprIa.te
SLaLu fill' net.Ion puraun.ut, Lo aect.Iou
1(1f1(2) uf t.he /:jmnll Business Act nrul
t hune reglllaLlons.

(fill) JjJI'i\ will gellcml/y not review
or n ppruvu I11111v Idun l ,staLements
laauerl by a State. However, SHA, upon
recel pL arut review of a State nnproved
RLIlLelllellt III1lY requcat the Reg Iuua!
AdllllnlsLrntOl' of JjJPA to revIew Lhe
atnt.emeub. The Iteg lona l Admfnls-
t.rnt.or, upon such requeat can Iur-t.har
npjuove 01' rllsapPI'ove Llle State Issued
nLIlLcmuIIL, In nccorunnce with tne re-
1I II Iramen ts of § 21.5.

(2) 'l'he Regional Administrator will
perlodlcl\lly review Stl\Le program per-
Iurmnnue. III Lhe event of Stnte pro-:
RI'nlll deficiencies the Reg loria l Adrnln-
IIILraLol' wI/I notlf,y the State of euch
deficiencIes.

(3) During that period that any
StilLe's program Is classified RS tlef'l-
ctent, stntementa Issued by I\. State
shall a lao be sent to the Regional Ad-
1IIll1lstl'nLol' for rev lew, The Regional
AIllIIllIlllLraLol' ahnf l notify' the State,
Lhe nppl lcnu L, auu Lhe SBA of IlIlY de-
Lerlull1n.Llou auueuquoutly l111u1e, In a o-
corunnce wlLh §21.5, on a.ny auch etnte-
men L.

(I) If within /i0 clays after notice of
auuh rlendenclos hns lieun provlrlsrl,
LIHi SLnLe hus not Ln.ken corrective ef-
Iurtu, n.nrl If Lhe dellclencies alg nlff-
ullnl.ly nf'Iucl, t he conduct of the pro-
gram, Lhe Iteg lona! Adtnl nlatrul.or-,
nf t.er sufficient notice hns been pro-
v Iderl Ln Lhe Heglollill Director of SUA.
ahul I 1VII,IIIIrnw LJIll all pro vnl of Lhe
81.1l1.e jlro/.:I'nlll.

'Ii. ,
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(Ill Any Stnt~ whose prng rum Is wlth-
drawn and whose deficiencies have been
corrected IJ1RY later reapply as pro-
vlderl In §21.12(a).

(g) Funds approprf a ted uml e r ecct.lon
100 of the Act may be utilized uy a
State agency authorized to receive
such funds In conducting this program.

fi 21.13 'Ufeel of eertlnentiull up o u 011-

lhllrlty lo enforce DJlpllcllblo alond·
nrds. i-

'l'he certification by EPA or a Slale
fOI' SBA Loan purposes In no way con-
at.l Lu l.eau del.ermtnnt.lou by lilPA Ill' tho
SLllte LhaL the fl\.clllties cerLlfled (It)
will be constructed within the t lrnn
specified uy II.n applicable standnnl 01'
IU) will be constructed nnu Installerl In
accortlnnce with Lhe plans a 1111 spect-
Itcut.lone submltl.ed In the RppllcaLlolI,
will lie operated and maintained prup-
erly, 01' will be Rllplle!l Lo process
wnstce which nre the Sl\1I18 ns ueacrtueu
In the nppllcatlon. The certtttcat.Inn In
110 wny constitutes a waiver by EPA or
I\. SLnLe of ILe authority to .take Illljll'O-
priate enforcernanu action agRlnRL tho
owner 01' operntor of such faclllLles for
violations of an applicable atnridnrrl.

PART 22-CONSOUDATED RULES
OF PRACTICE GOVERNING THE
ADMINISTRATIVE ASSESSMENT OF
CIVil PENALTIES AND THE REV~
OCATION/TERMINATION OR SUS-
PENSION OF Pl:RMITS

Subpart A-General

Sec.
22.1 Scops oC this par t,
22,2 USBof number RDd geuder.
22.3 lJeflnltions.
22.1 Powers anti dut.lea of t.lre Euvlron-

mental Appeals Bonrtl, Reg lonn l JUdlclnl
Ollicer 111111Presl!lIl1g- Orncer; dlaqun l l-
licnt.ion, wlthdrJ\.wlll, [\llt1 rena"'Rll1nellt..

22.6 I"Hing. service, ,,"1I form o J nil IIlcel
documents: business conuueuttntttv
ctntme ,

22.6 IrlllnR' nnrl aarvlce of I'UIlIlI:II. orders "",I
dectstoua.

22.7 COlllpuLA.tloll nud ext eualou oC t ime ,
22.0 Ex par te discussion of proceeutng.
22.9 I!lx"mIDA.tioll of documents filed.

Subpart B-Partles and Appearances

22,10 Appea.rnnces.
22,ll IlilerventlulIRllllnoll-parly brielA.
22.12 COIIBolldnLloll allli Buvernnco,

?:n



;22.1

Subparl C-Pleheallng Procaduras

1.13 Commencement of a proceedIng.
1.14 ComplaInt.
U5 Answer to the complaint.
Ll6 1Il0tions.
1.17 Derault.
un Quick resolution; Bsttlement; alter-

na.Hve dispute resolution.
1.19 Prebearlng Inlormatlon excbange; pre-

hearing oonlerence; otbsr dl8cov8r1.
1.20 Accelerated dectalon; declelon to dis-

miss.

Subparl D-Heallng Procedures

1.21 Asslgnmsnt of Presiding Olllcer;
scheduling the hearIng.

I.n Evidence.
1.23 Objections and oHere of proof.
1.24 Burden of presentation; burden of per-

euaalcu: preponderance of the evidence
standard.

1.25 Filing the transcript ..
1.26 Proposed IIndlngs, concluslone, and

order.

Subpar I E-"-Inlllal Decision and Mollon 10
Reopen a Healing

1.21 Initial decision.
1.28 Motlnn to reopen a hearing.

Subparl F-Appeals and Admlnlslrallve
Review

1.29 Appeal from or review of Interlooutory
ordere or rulings. .

!.30 AI'peal from or review of Initial deci-
sion.

Subpart G-Flnal Order

1.31 Fllml order.
1.3:1 Motion to reoonslder a final order.

Sub pall H-Supplemenlal R41es

1.33 [Reserved I
1.34 Supplsmental r ul ee gover ntng the ad-

IIJlnlstratlve aseessment of cIvil pen-
nltles under the Clel\n AIr Aot.

1.35 Supplemental rules governIng tbe ad-
lulolBtratlve. aBSells.Dent of civil peo-
altles under the Federallnseotlolde, Fun-
gicide. and Rodsntlclde Act.

!.36 IReservedJ
!.31 Supplemental rules governing admj n-

Istnltlve proceedlnge under the Solid
Waste Disposal Act ...

l.39 Supplemental rulea of praotlce gmf-
eruing ths administrative illisesslllent of
civil penalties under the Clean Water
Ad.

J.39 Snpplemental rules govsrnlu\!" the ad-
IIIlulstratlvs assessment of civil pen-
nl ties under section 109 of· the COIII-
I" ehellslve Environmental Re"ponse ...•
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Compensntlon. and Llnlllllty Act 01 1980.
RS amended. .

22.40 IHs"ervsdJ
22.41 Bupplementa! rule! &overnln~ Lhe 1\11·

mlnlstratlvlI 1l8SSS.lInent 01. cIvil pnu-
altle" under 'l·ltle 11 of th" 'I'oxlc SuI!·
atauce Cootrol Ac;:t. enacted BIIsectlun 2
of the Aebelltos Hazard Ellle.gsncy Itn-
8ponllll Act (AHI!:HAI.

:l2.• :J Bupphuuelltf\1 rules Boven.lllff the nll~
mlolBtraUve allBeSBllIent oC ctvtl I,an·
altles for vlolatlonll of compliance orolelA
laaued to owners or operntors of lluhllC
Wl\tBr Bystem8 under pnrt 1J of the 8nlo
DrInking Watllr·Act ..

22.43 Supplelnental rules Rovsrnln(f I.hu ml-
mlnlsLratlvlI nllBeBlllllent or ciVil I"'''·
alUee Rf{nlnllt a Cedand ngency under lhu
Sale Drinking Water Act.

22.H Supplllmentl\l ruleri of pr"clicfI IIUY-
ernlng thB tarrnlnatlnn or permits under
section 40:lla) 01 thll Clean Wnler Act or
under sBctlon 300011,)\31of lhll llesourclI
Conservation and (tecovery Act.

22.45. Supplemental rules lovernlng I,uhllo
notloe .and comment In /lroceo,lInlls
under sectioDa 3091g) Ilnt! 3JllbllG)llllllli
DC the Clelll! Water Aot mul neelion
1423lc) of the BRIe Urlnklng Wnlal· AcL.

22.46-22.49 lRenervsdJ

Subpart I-AdmlnlslraUve Proceedings Nol
Govemed by Secllon 554 01 Ihe Ad-
rnlnlsJrollve Procedure Acl

22.60 SCOPBof this aubpart.
:12.61 Prealrllng Officer.
2:1.6:1 Information axcharrg e and dlecovery.

AUTlfnRlTv: 1 U.S.C. 136(\): 16 U.S.C. 201(;;33
U.8.0. 1319. 134:1,1361, 14161\11,11418;12 U.S.C.
30011-3(11),6912. 6925, 6928, 6991s arul 6992t1;41
U.S.C. 1413Id), 1624(0). 1M51dj. 1517, 16UI aud
1601(a), 9609, and 0015.

BOUROE:1M FR 40176. July 23. 1999. uuteas
o~hBCI'rlBanoted.

Subpart A-General

§ 22.1· Scope or thlB pnr},
tal These Consolhlated Hules ul P'rrrc-

tlce govern all administrative adju-
dlca torv proceedings fOJ·:

(L) '1'l1e assessment of (lilY ntilllllllll-
bral.lve civil p8nnlty under euct.lou 1'\(1\)

. of tU!l Federal Inaecttchle. l~uJlC Iclde,
and Rodenticide Aot as ame ndad (7
U.B.O.136I(a»;

(2) 'l'he aseessment of nny ndllllllls-
l;ro.!;lve civil penalty limier secLluns
113(dJ, 2U5(0), 211(dJ nllu :l13(til of tho
Clml.ll Air Act, ns RlI1emled (,12 U.S.C.
7413(tl), 7624(0), 7545td) and 75Htl1J);

~:1Il
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(3) 'rile nsseaarnenb of nny admlnls-
trnLivo civil 1'8l1alty or for the revoca-
Llull 01· suslJenalon of any pennlt under
secblun 1U51a) and (f) of tile Martne Pro-
Lectloll. HeaeRI·cll. Rnd Sanotuarles Acl;
I\B nmelllleul33 U.S,C. 1415ta) and tfl):

1.11 'I'he Iaeuauce of a compllallce
oruor 01· Lho tasuauce or n currecttve 1\0-
t.tou ol·dul·. Lhe Lennlnatloll of a permtu
pursunut- to secuon 3008(a)(3), \,lIe sus-
punalou 01· revocat.lou. of llutJlOriLy t.o
uuerate pursunnt 1.0 aecttou 3\106(8), or
Lho !lSSCSsIII8Ul. of !lilY civil penalby
Uruler auct.lona 30UD, 9006, nud 11005 of
Lho Solid· WllsLe lJlsjJuslll Act, /lS
nmeudml \'12 U.S.O. 6925\d), 0925(e), 6928,
6091e, aud 0992dll, except. IlS provldeu III
ImrL 21 of thlB chllpLer;

\fi) Thu IlIISUS8I1lellJ; o[ lillY adml nle-
\.rnLlvo clvl l ponlllt.y under aeoulone
1Ii(1\) n nd 201 of the 'I'ox le suuBtnnceB
Ooutrul Aut. 116 u.s.a. 26.16(1\) and 2(41);

(iii 'I'he RSSOSSlIIen t of I\IIY Class II
pr.llnlLy under sectlona 309(g) and
311(u)(6), or Lenillnl\tloll oC any permit
IRsueu 11ll1·suanL La aeoulou 402111.)uf Lhe
01;)1\11WaLel' Act, 11.6amended (33 U.S.O.
13191gl, 132.1(u)(6). auu 1342(11));

(7) '.1'118 aaauesment of nllY adrnlnla-
Lrnl.lvo civil ponalty under section 109
uf the COlllprehenslve Envlronmentlll
Iteeponae, Comp8nsat.lon. and LlalJlltt.y
Act. uC 19BU, IlS ainenued (12 u.s.a. 9609);

(D) '1'ho aaseasment of any admlnts-
LmLI ve cl v 11 penal Ly under seotlon 325
uf tho .Emorgellcy -Plnnnlug and 00111-
munl t.v JUghV.1'n-Kuow Ac!; of 19UO
("EPCllA") (12 u.s.a. 11045);

(9) '1'118 aaaeesrnent. of II.ny. admtnle-
trutlve civil penl\lLy under eectlone
1414(g)(3)(B). 1123(c), auu 1441(u) of the
Sare Drinking Water Act RS amended
14:1U.S.C. 300({-3(gIl3)IB). 300h-2(c), a ntl
3UUJ-fo(bj), 01' the Isauauce uf any order
rouutrtnjr bouh cornplj auoe and the as-
sessment of nn llumlnlllLn\tlve civil
I","nl Ly under seotion 142:1(0);

(10) 'l'hB nsaesemeut of nny adrnlula-
trauve civil lienalty or the Issuance of
allY orucr rOilulring compllnnce u rule I·
Sr.uLluli Ii uf Lho Muri.mry-OonLnlnlul!"
nnd Hechnrgel\ulo llo.Ll;ery Mnnl\gclllon t
AcL 112 U.S.U. 11304).

(U) Th8 supplemontal rules set forth
III 8utapart!! H Illid 1 of Lills part est.alJ-
lI~h I1llI1cllll procedure8 [or procecdlngs
hlentUleu In pnrngmlJh (II) uf Lhls sec-
Lloll IVllI!ru Lhl! Act allow8 ur· requIres
I,.·uceo.llll·es dlUcrenl f1·ulII Lhe IJruce-

§22.3

uures In subparts A through 0 of LhlH
part, Where Inconsistencies exlau ue-
tween SUUPI\I·t8 A through G of I.hl ••
part and 8utapart II or 1 of this part..
subparte H 01· I of tlllB part shall.apply.

(c) Questions ar lalng at a ny stng e ul
the proceeding which are not IlddreBHcrl
III these Consolidated· Rules of Pr'aculcu
shRIl be reaof ved at the ulsol"eLlolI 01
the AdmlnlsLrator, Envh·ollllloIlLIII· Ap-
peals Board, Regional Aduunlatrut.or.
or Presiding O[(lcer, IlS provhleu [or III
l.hese COllsollt.llltetlltules of Prnctlce.

161 Fll 10116. July 23. 1999, tt8 nmeudeil III li~,
I'lL 30U01,MIlY15, 2000J

G22.2 Use of uUlIIl"cr uud geutlcr.·

As userl In these Oonanllrlntod nil It!.'
of Pract.lce, worus In t.he alng ulnr I\ltlll
Include Lho plural and words III LI1I"
maacullne gander also Iucluuu LI,,'
Iemtnlne, aud vIce versa. IlS Lho ClllIl·
mny require.

§ 22.:1 l)efillitluulI.
(a) The following definitions uppf y lo

these ConsolluaLeu Bulea o! Practice;
Act meana the partteular stutut.e IlU-

Lllol·h;lng the prooeedfng o.t IS8uo.
Adlllinislrullue Law Judgc meaua 1\11

Admlnlst.ratlve. Law Juug e al1polllLCII
under 6 u.s.a. 31U5.

Adllllnlslrntor 1I181\11B t.he Aumlllill
I,ra \;01· uf t.he U.B. Ellvll·o11lr1onLlll 1'1"1'
tectlun Agency or his delegnt.e.

Agency meaua the United SLrtLc8 Ji:1I
vlronment.al Protecttou Agency.

Business confidentiality claim menus "
con(luenLlallty claim as defrned III ,It
OFR 2.201(11).

Cleric o{ llle Board means Lhe Olerk III
the Envli'onmentl\l Appenls Bon ru
Mall Code HU3B, U.B. EnvlrolllllclILal
PI·otectlon Agency. 12UO Pennsyl vn nt«
Ave., NW., Washlngt·un, DO 2U16U.

CU/IIlllclller meu ne nny peraon (o t.lun
than n pnl"Ly) or rep.·esonLnllve ur uuct
person who Llmely: .

II) Sutamlts III wl·IUIIK to t.he It ••
Klonnl Ilcllrlnlr OJorlt tlml, 110 In 1'1·11
vhllng UI" Inl.amls tu pruvltlu COIIIIIIUIII.,
UII lhe pl·oposeu Q.SseBslnellL of n I'UII
II.lty pursuant to sections 309(g)(4) 1\1\1
3.11(1J)(6)(C) of !;he Clea.n Willer Act II
sedloll 1423(c) of Lhe Snfe .Dl"llIltlllr
WnLer Aut, whlcllever Rpplles, :11\11III
Lends L;o pnrtlclpRte In Lhl! procoedllll:
nllll

23H



! §2i.S
I,
i (5) Order a party, or an officer or
ngen t thereof, to produce _testimony,
documents, or other non-prIvileged evl-
deuce. and falling the production there-
of wl thoub good cause beIng shown,
draw adverse Interencea agaInst that
party;

(6) Admit or exclude evidence;
(7) Hear and decIde questions of facts,

law, or dlscrstlon;
(8) Require partIes to attend CO/l-

ferences for ths settlement or stm-
pl l flcatlon of the Issues, or the expeul-

I t lon of the proceedings;
(9) Issue subpoenas authoilzed by the

Act; and
(10) Do all other acts and take all

measures necessary for the mainte-
nance of order and for the eHlclent, fair
aud Impartial adjudication of Issues
arising In proceedings governed by
these Oonsolldated Rules of Praotlce,

(II) D/lqual/flcat/on, withdrawal and re-
(lsslgnment, (1) 'l'he Administrator, the
Regional AdminIstrator, the membere
of the Environmental Appeals Board,
the Regional JudIcial Officer, or tbe
Administrative- Law Judge may not
perform functions provided for In these
Oonsolldated Rules of Praotlce regard-
Ing any matter In which they have a Il-
nanolal Intereet or have any relatlon-
alrlp with a party or wJth the subject
matter which would make it Inappro-
priate for them to act, Any party may
at any tlllle by motion to the Adminis-
trator, Regional Administrator, a
member of the- Environmental Appeals
Board, the Regional Judicial Off'lcer. or
'the Administrative Law Judge re(IUest
tbat he or ahe disqualify hllllself or
herself from the proceeding. If such 0.
motion to disqualify the Regional Ad-
ministrator, Regional JUdicial Officer
or Admlulstratlve Law Judge Is dented,
a party may appeal that ruling to the
Environmental Appeals Board. If a mo-
tion to disqualify a rnerubar of the En-
vironmental Appeals Board Is denied, 0.
pa rby may appeal that ruling to the
Admlnletrator. 'I'here shall be no Inter-
locutory appeal of the ruling on a mo-
tlon for disqualification, 'I'he Adminis-
trator, the Regional Administrator, a
member of the Environmental Appeals
Boartl , the Regional JudicIal Offleer, or
the Administrative Law Judge may at
any time wltbdraw from any pro-
ceedi ng In which he deems himself dls-

40 CfR en. I (7- J -OJ Edillon)

Iluallfletl or uhnble to net for nllY rcn-
SOli.

(2) H the Administrator, the Hell lonn l
Administrator, the Reglonnl Judicial
Officer, or the Allmillistl'OLlve - Lnw
Judge Is dlsqunllfled or wlthdl'OWS trom
the proceeding, a qunllfled lIullvlllunl
who has none of the Inftrml t lea IIsLed
In paragraph (11)(1) of this aect.tun IIhnll
be aaalg neu as a renlncemaut. Thl! A11-
ml nlatr abm- shall assign n-l"eplacernenL
for a ll.eglonal Aclmlnlstn~Lor whu
withdraws 0" Is dlsql1nlJfled~ Shoultl
the Adrulnlatrator wlLhdrnw or he dis-
qualified, the Reglonnl Admtnlatrntor
from the Hegloll whero the cnse origi-
nated shall replace the Admf ulet.rn.tor.
If that RegIonal AdmlnlstraLo,' would
be disqualified, "the Adrntntat.rn tcn- shnll
assign a Regional Administrator Irorn
another [legion to replace tho Adminis-
trator. '1'he Regional Administrator
ahnlt assign II. new Heglonal JUdicial
Off lce r If the origInal H.eglonnl JUdicial
Off'loar- withdraws or _Is dlslluallrled"
'l'he Ohlef Administrative Lnw Judge
shall aaalg n a new Administrative Law
Judge If., the original AdminIstrative
Law Judge withdraws or Is disqualified,

(3) The outer Administrative Law
Judge, at any stage In the pruceedlng,
may raaaalg n the case to an Admlnls-
brablve Law Juuge other than the one
originally assigned In the event of the
unavallablll ty of the AdmlnlsLratlve
Law Judge or where reassignment will
result In efflclericy In the scheduling of
heartnga and would not prejutllce the
parties" --

§ 22.6 Filing, service, nnd form of nil
filed dOCUlhentB: bualueas couficleu-
tlolity clalmB,

(a) Filing of docume1lls" (1) Tho origi-
nal and one copy of each document In-
tended to be part of Lhe record shall be
filed with the Iteglo'lal Hearing Crerlc
whon the proceeding 10 before Lho Pre-
siding OHlcer, 01' flied with the Cleric of
ths Board when the procead lng Is ue-
fore the EnvIronmental Appcals Hoanl.
A document Is filed when It Is received
by the approprrate Clerk, Tile Pre-
siding Officer or the llinvlrollmental
Appeala Board may by ortler authorize
facsimile or electronic Iliin/T, subject
to any appropr labe conditions and 111111-
La tlnns.
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12) When the Prcsldlng Officer cor-
responde directly with the parties, tile
ortg lnn l of the correspondeuce shall be
rIIell IYlLh the Reg luna l HearIng Clerk,
Pn rt.Ieu who correeuond dll'ectly with
ths Presllllng Office,' aha.H file "a copy
of Lhe corresponllence wi th the Re-
1110111\1lIel\."IIIR Clerlt. -

13) A ceruncnte of service shall IlC-
curupnny each-document filed or served
In- Lhe proceeding"
(h) Scrt';ce of docllments. /\ copy of

ench document filed In the prooeedlng
ahn ll he nerved on Lhe Presiding Office,'
or tho lilnvlronmental Appeals Board,
ruul on each )larLy,
I\) Scr tuce of comp/ollll, (I) Complain-

ant shnll serve 011respondent, or a rep-
resenLntlvo nuthorized to receive serv-
Ice 011 reapoudenu'a behn lf', a copy of
Lhe ehmed original of the cornplalnt.,
LugeLhcl' with a copy of these. Oonsoll-
daLOII Hules of Practice. Service shall
110 mmla Ile,'sunally, by certified rna l]
wlLh re t.ur-n receipt requeateu, or by
nny reltnute commercial delivery eerv-
Ice thaL provides written verificatIon
of dell very,
(II)(A) Whore respondent Is a domes-

LIe 0.' ro,"elgn ccrporabton, a. par buer-
ship, 01' an untncorpore.ued nseoclatlon
which Is- subject to suit under a. com-
mou nnme, complainant shall serve an -
officer, pm-tner, a managing or general
Rgont, or .nny other person authorIzed
hy nppolutment 0" by Federal or State
law Lo receive service of process.
(H) Where tespondent Is an agency of

the -United Bta tea complainant ahal l
sorve that agency ns prov lrled by that
agency's regulatlonll, or In Lhe absence
of controlling regutatton, DS otherwise
permf tt.ed by law, Oomplalnant should
atao.provtue a copy of the complaint to
the senior exeoutlve oCflclal havlng re-
epoualbtlt ty fOI' the overall operations
of the geugrallhlcal unl t where the 0.1-
legell vtotat.Icna arose. If the agency Is
n corporn tlon, the oomplnlut shall be
served aR preecrlbed III paragraph
(b)(lllll HA) of this section"
(C) Where respondent Is a Sta~e or

locnl unit of governman t, agency, de-
partmeuu, corporatton or other Instru-
mentn lf ty, oomplalnant shall serve the
chler executive officer thereot, or 115
oLheflvlse nerrnttted uy law, Where re-
spondent Is n State or local offlcer,
cornplnlnnnt shall serve such o!f1cer.
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(III) Proof of servlca of the cornplatnt
shall be made by alfhlavl t of the peraou
makIng personal servIce, Dr by -PfOP
erly executed receipt. Such proof nl
service shall be filed wi th the It eg Ionn I
Hea rf ng Clerk Immediately UpOII COllI
pletlon of servlce.

(2) Service of filed documenls aliter (/11111

th e cUJlJplalnt, rill/nil!, orders, nnd ded
slolls" All filed documents other thnn
the complaint, rulings, orders, arul Ill!
clslons shall be served personally, h~-
first class mall (Including cerLHleoi
mall, return receipt requested, Ovur
night Express arul Priority Mall), or 11\
any reliable commercIal dell very sorv
Ice, 'I'he Prealdfng Officer 0.' Lite Ellvl
roumeutnt Appeals Hoard may by orrh»
authorIze facsimile 01' etectrontc eurv
Ice, subject, to IlIlY appropl"lnLe cOIIIII
tlons and lImItations.

(C) Form of doculllerlls" (1) 'Bxcept a':
provided In this section, or by order 0'
the PI'eshllng Offf ce r-or of the lilllviron
mental Appeals Board there are no ape
clflc requirements as to the form 01
documents,

(2) The first page of every flied UOCIl"
ment shall contain a caption IdeIJLi-
fylng the respondent and the doc k e t

number, All legal brtere and legal
memoranda greater than 2U pag ea III
length (excludIng attachments) shnll
contain a table of contents and a Lnlllt-
of authorities wIth page rererenccs.

(3) The origInal of any filed docu
ment (other than exhlbl ta) shall - lu:
signed by the party filing or by ILa II. \,

torney or other represen tatl ve, '1;111"
slgnabure constitutes a represent.attou
by the elgner that he has read the dur:
ument, that to the bes\; of his ICllOWI
edge, Information and belief, the sLat('
ments made therein are true, a ml Lhal
It Is 1I0t Interpoaed for delay.
(i) The first Ilocument filed by all.\

person shall contain ths name, audrean
and talephone number of an Indlvlclunl
aubhortzed 1.0 racelva service- ralntf m:
to Lhs proceedlug. Parties shnll
promptly file any changes in this Infor
mat.lon wi th the Regional Hearf m-
OIerk, and serve copies on the Prn
sllllng Officer and all parties to Lh'
proceeding, If 0. party falls to Iurnts].
such information and any chnng!',-
thereto, service to the pnrty's 10111
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known address shall satisfy the re- fldentlnl by the POl"SOIl 1llllldll/t tho
qutremeuts of paragraph (b)(2) of t.hls clall u oC cunf hleu l.lullt.y. Onlv Lho 1'0-

sectton and §22.6. dacted version shall be served 011 Iler-·
(5) 'I'he Environmental Appeals Board SOliS 1I0t au tihorf aetl to recelvo tile COll-

ar the Presiding OCClcer may exclude Cldentlal Informat.lon.
Irnm the record any document which (4) Only the aecorul, rellncteil vuralon
doos not comply with this section. shall be treated 11I1 public IlIrOnn(\~I(JII.
Written notice of such exclusion, stat- An EPA offlcer or employee mn y dts-
lug the reaaone therefor, sliall be close mrormacton clntmed conrhhmtial
promptly given to the pe rsou aubmt t- In accordance w luh pal·allTl\llh till( I, or
tlng the document. Buch peraon may this section oniy as Ilutllo.-Jzell u nd er 411
amend and resubmit allY excluded doc- OFR pllrt 2.
ument upon motion granted by the En-
vironmental Appeals Board or the Pre- § 22.0 Flllnif nml ••ervlce of rulings, or-
siding Officer, as appropriate. ders Dud daclaluns.
(d) Confidentiality 0/ busilles! In/orllla- All I"IIlIngB, orders, dectatous. nru]

(/011. (1) A pe raon who wishes to assel·\; olher docurueut.a 19SUOII by the Ito-
I\. bualueae confidentIality. clalrn with gluna] Aumlulatrntor or Preahllug' urn-
regard to any information contained In eel' sha\l ue rIIeti wIth Lhc lleKlollll1
a ny docuruenb to be flleu In a pro- Hearing ClerIc. All auch uocument.e
ceedlng under these Oonaolldated Rules lsaued by the Env\l'OIl1nenLnl ApllB(\ls
of Practice sha\l aaaerf such a claim In Board shall ba I1led wltll Lhe Cleric of
accordance with 40 OFR part 2 at the the Board. Ooples of ouch r ullnna. or-
tlme tillit the document Is flied. A doc- ders, declstona or oLher documents
umen tilled 'VIthou t a claim of business shall be serverl peraonutty, hy III'llt
cOIlfidentlall ty shall be available to' claas 11111.11(Including by cerllfled mul l
tbe pu b lfo for Inspection and copyIng. or return receIpt requestetl, OvernlghL
(2) 'I'wo versIons of any document Express and Priori ty Mall I, by EPA's

which contaIns Information claimed Internal mall, or any reliable oonunar-
confidential shall be flied with the Re- clal delivery service,· upon all imrl.lcs
glonal Heartng Clerk: by the Clerk of the Environmental Ap-
(I) Ons version of the document shall peals Board, ths Office of AdmllllsLrll-

contain the Information claimed con- tlve Law Judges or the Regional Hear-
fhlentl\l-l. 'I'he cover page shall Include lng Olerlr, as appropriate.
the information required under pa.ra-
g rn ph (c)(2) of thlB aectton and the § 22.7 Oomputntlon ond exteualun of
words "Buelnese Oonfidentlallty As~ time.
serted". 'I'he apeulf'l o por t.loma) alleged (a) Computation. In cnmput.Ing any
to be confidential shal l be clearly Iden- period of time prescribed or atlowed III .
ttrled within the document. . these. Oonsolldated Rilles of Prnct.lce,
(II) A second verelon of the document except; as ouherwlse prov hted, the dny

Bhall contaIn all Inforrna ttun except of the event Irom whIch the desll{nlltell
the specific Information claimed con- perlocJ beg lna to run shall 1I0t he In-
f1dentlal, which shall be redacted a.nd cluded. Baturdnye. SUllllnys, n rul Fed-
replaced with no tee IndIcating the na- eral holldaye Bhall he Illclutieu. When a
ture of the Information redauted. T'he stated lime expires Otl n Siltill·dny,
cover pag e shall state tbllt Information ·SumIIlY. or Federal holiday, the stnlo,l
ctatmeu connuenttat has been deleLed time period shall lJe exteuueu to 11\-
a rul that a complete copy of the docu- elude tha nexb bUlllnesR dny.
me n t corrba In ing the ·Inrormatlon (II) ExtenslOlu of tlllle. 'I'Ire gnvll'ol1-
cln lmetl confidential has been Il led mental Appeala Hoard or !.he Prestrllug
with the Regional Hearing Clerk. Officer may grant an extcneton of LIllie
(3) Both versIons of the document for filing any document: upon timely

shall be served on the PresidIng Ollicer mouton of a party \.0 ths proceeulng ,
ami the complainant. Both versIons of for good oause shown, and altsr oonBIII-
the document aha] l be served on any ars tton of prejudice to other parties: or
party, nOIl~party partlclpaut, or rep- upon Its own InitiatIve. AllY 1lI0tion lor
reselll;ative thereof, authorized to re- an exl;e,islon of time Bhall be IIlell sul-
Golve the In[onTlatlon claimed con- Jlclelll.ly III auval1co of lhe L1uedille so
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all to allow ether parties reaaonnbl e op-
portu nl Ly to respond and to allow the
Preahllug Off leer' 01"Environmental Ap-
Ileals Board raaaonabl e opportunity to
IS9ue an order.
Ic) Service by mall or commercial deliv-

ery service. ServIce of the comptalnt IB
complete when the return receipt Is
slltlled. Bnrv lce of a ll other doouments
Is complete upon mailing or when
placell III the custody of n ref lnble com-
mereta! L10llvery aervlce. Where a docu-
ment Is served hy Ilrat class mall 01'
couunercte l delivery service. but, not
by overnight. 01" snme-day delivery, 5
llay~ sJrall be alilieli Lo the tlllle al lowed
h.v Lheso Oonsolhla!;etl !lules or Practice
fOI' Lilt! flIIIIK of a reaponalvedocurnenb.

~22.8 I!:x I'nrto dillcus810n of pro-
ceeding.

1\ t no ttrne Ilrter Lhe Issuance of the
complnlnt 8111\11tile Admlnlstrat,ol", the
members of Lhe Envll"OlIInental Appenls
Board. tho Ilt!Rlolial Arlmlulatrat.or, the
Prualdl ng Officer or any other peroon
who Is Illtely to advlae these orficlals
on any decision In the proceeding, dla-
CUSB e.r purlc the mertte of the pro-
ceerllng wlLh nny Interested person out-
.side the Agency, with any Agency staff
member who pertorma e. proseeutorlal
or InvestIgative function In such pro-
ceelllng or II. factually related pro-
ceeulug . or with any representative of
such person. Any ex parte memorandum
or other communication addresaed to
Lhe Adrntntatrat.or, the Reg lona.l Ad-
mtntatrn tor, the Envlronniental Ap-
Ilenls Boart!, or Lhe PresidIng Orrlcer
during the pendency of ths proceeding
and relating \;0 the merl ts thereof, hy
01"nil hehnlf of IlIIY pllrty shall be re-
gnnle,l ns nrgunlellt nlaue.ln the pro-
ccenlug anrl ahn ll be served upon 11.1\
ottier pruttea. The oLher parties ahal l
he Riven an onporuunluy to reply to
nuch memornuuum or conununtcatton.
The rcqutrementa of this oectlon shall
not, Illlply to any IJel'HOIlwho hns: for-
mnlly recused hImself from nil adju-
IlIcnlory Iunct.loua In I\. proceeding, 01'
who Isnues flnnl oruers only pursuanb
to §22.18(b)(3).

A 22.0 Exnmlnution of documents filed.
«(\) Subject to the provisions of law

rt1strlcLlnH the public disclosure of COII-
f1den\.l1l1 In[ormatlon, any person IlJIlY,
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during J\gency bualness. hours lnspec:
and copy any document filed III 1\11.\

proceeding.· Buch documents shnll III

made avntlable hy the Regional Hear
Ing Cleric. the Haartng Clerk, 01' tilt
Clerk of the Board, as approprf abe.
. (b) The cost of uuptlcattng uocumenu
sha l l be borne by the person ae e k lru
coplea of such docurnen t.e. The Agcllc.\
may wal ve this coatIn Its dlecret.lou.

Subpar' B-~arlles and
Appearances

§ 22.10 Appenrnnces.
AllY party IIlny appenr In IIerSUII III

by counselor other repreaentnttvn. "
pn rLne r mny appear on behnJ[ of Il )lllrl.
neretrlp and all oCHcer may appcn.r (II
behnlf of a corporatlon, Persons will
appear as counselor other repreaenbn-
ttva must conform to the at.amlarda 01
conduct; and e~hlcB required of prn ct.l
tlonere bef ore Lhe courts of the UIIILed
States.

§ 22.11 Intervention and uon-pnr ty
briefs.

(n) Jlllervenllull. Any person dealrluu
to become a party to a proceeding rnnv
move for leave to Intervene. A motton
for leave to Intervene that Is flied aftel
the exchange of information pursunut
to §22.19(1l) aha l l not be grarrt ed unlea»
the movaut showe good cauae for 11.:'1
failure to me before such exchnng e 01
tutormnbtou .. All requlrernents of LhelW
Consolidated Ru lea of· Practice shall
apply to a motion for leave to Inter-
vene as If the movan t were Il patLy .
The PresIding. Officer shall grant Ieuvr
to Intervene In all or part of the nro-
ceedlug If: the movnrrt claims IlII lutlll··
est relating to the cauae of ncttcn: a
final order may as Il pra.c tf ca l mnUl!!
Impair the rnovanu's ablllt.y to protect
1Ililt Interest; and the movanta Inter-
est 18 not adequlltely repreaenteu bv
existing partles. The Intervenor anntt
be bnu nd by any tLgreements. IlITIlII!!to.
menta a 1111other mutbers nrevlnualv
made In t.he .proceertlng unleae ot.her-
wise ordered by the Presiding Otf lc e r 0'
t.he Environmental Appeals Boanl f111

good cause.
(u) NUll-party briefs. AllY persoll willi

Is 1I0t a party to .11. proceeding mn",'
move for leave to file a lion-party brief.
The motion shall Identify the InLere:;l.
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of the applicant and ahall explain the
relevance of the brief to Lhe pro-
ceedlng-. All requlremente of these Oon-
solldated Rules of Practice shall apply
to the motion as If the movant were a
party. If tile motion Is granted, the
Presld Ing Officer or EIlVll"Ollmental Ap-
peals Board shall Issue an order setting
the time for filIng euch brief. Any
"arty to the proceeding may rile a re-
sucnaa to a nOll-party brief within 16
days after service of the non-parcv
bdeL

§ 22.12 Consolidation and severance.
(a) COllSolldatiolt. 'I'he PresIding Offi-

cer or the Environmental Appeals
Board lIIay conaottua.ee any or all mat-
ters at Issue Iii two or more pro-
ceerll ng e eubject to these ConSolidated
Rules of Practice where: there exist
common partlee or common questions
of fact or law; cOllsolldatlon would ex-
pedite and simplify consideration of
the Issues; and consolidation would not
adVersely affect the rights of parties
engagetl In otherwise separate pro-
ceedlnge. Prooeedlngs aubject, to sub-
part I of this part may ba consolidated
only upon the approval of all parties.
WHere a proceeding eubJect to the pro-
visions of subpart I of this part Is con-
solidated with a proceeding to which
subpart I of this part does not apply,
the nrooedurea of subpart I of bhls part
shall not apply to the consolidated pro-
ceeding.
(h) Severance. 'I'he Presiding Of'Itcer

or the Environmental Appeals Board
ma.y, Cor good cause, order auy pro-
ceedf ng a severed with respect to any or
all parties or Issues.

Subparl C-Prehearlng
ProcedUres

§ 22.1:l Commencement of n .,ro-
cecdlug.

(a) Any proceeiIlug subjeot to these
COlisolldatsd Rules of Practice Is com-
lIlenced by filing with the Regional
Bearing Clerk a complaint conforrntng
t.o §22"11. "
(b) NotWithstanding paragraph (a) of

this section, where the parblea agree to
Bottlement of one or more causes of IlC-
tlon before the HHng of a complaint, a
pruceedlng may be almul taneously
comrneuced a ntl concl uded Ill' the

40 CFRCIl. I (7-1-03 Edillon)

Issuance oC a consent ogree,ilellt .nnd
filial order purauan t to § 22.11l(bJI2) nml
(3).

§22.14 Complaint.

(a) COlllellt Of comp/u/Ill. IBach COI/1-
plaint shall Inclulle:

(1) A statement reciting t.he aec-
tlon(s) of the Act Iluthodzlllg Lhe
Issuance of the pOlllplalnt;
(2) Speclflo reference Lo each provl-

elon of the Act, ImplemenLlng reg uln-
bloua, permit 01' order which respond-
ent Is alleged to have violated:
(3) A concise statement of the Inctunt

baate for each vlolntlon nlleged;
('I) A description of all relief soughL,

Including one or more of the follolYlng:
(II The RIIlOUllt of Lhe civil IlellalLy

which Is proposed to be IlBsessed, ntul a
brief explanation of I.!le proposed pen-
alty;
(II) Where a specHlc penal ty rlomnnu

Is not made, the numbai- of vlolllLloll1I
(where applicable, days of vlotattom
for which a penalty Is eought, R lrrIef
explanation of the severity of each vio-
lation alleged and a reel tatlon of the
statutory penalty authority applicable
for each violation alleged" In the com-
plaint; "
(\11) A request for R Permit Actton

anda statement of Its proposed Lel:IIIB
and oondltlons; or
. (IV) A reuueat for R couinnnnce or
corrective action order nrul a atn.Le-
.ment of tho terms and cond ILions
thereof;
(6) Notice of responllent's right to re-

quest a hearing on any material fact
alleged hi the complaint, or 011 the all-
proprlateness of any proposed penalty,
compliance or corrective action order,
or Permit Aotlon: .
(6) Notice If aubpnrt, I of this IlOrt 1l11-

plies to the proceeulng:
(71 'I'he adilreaa of the Reg Irrnn l HOIlI'-

l ng' Olerfc: ami
(0) Instructions for paying penn l tics,

If applicable. "
(b) /lules of prucl/cc. A copy uf theso

Consolidated Rules of Prnct.Ice s/mll
accOnlpany each complaint served.
(c) Amendment of the COlllplalllt. The

complainant may amend the complaint
once as a mabtar of right Ilt Iln.y time
before the answer Is flied. Othorwlse
the cOlllplalnRnt may amend the COIll-"
plnlnl; only upon IIl0t!on granted by Lho

?"In
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Presiding Officer. Respondent shall
have 2U additional daye Irorn the date
of eervlce of the amended complaint to
Hie Itsnnewer,
(dl Withdrawal of the cOUlplalnt. 'Pha

complainant may withdraw the com-
plaint, 0" nny part, thereof, without
1,,"eJlIdlce one time before the answer
hna been rllel!. Artel' 0/18 withdrawal
uerora the ClIlng of an answer, 01"after
Lhe filing of nil nnswer, the complatn-
allt mny wlthtli'aw Lhe comulatnt, or
any IlOrt thereof, wi thout prejudice
oulv upon ruo tton g ra nt.ed by the Pre-
sllllng Ottlcer.

§ 22.16 Answcr to the complaint.
(n ] Gl'lItiral. Where respondent:. Con-

tnat.a nllY IIl1ltel'lal fact upon which the
conuilntut Is baaed; contends that the
prnposm] pe'lIllty, compliance or cor-
rective ncttou order, or Permit Action,
nA the case nmy be, Is InaIJIII'Opl'IRte: or
001l1.011lls thnt It Ie entitled Lo judg-
tueutns n lIIatter of law, It shall file an
01"111"11101.and one copy of a written an-
8IVer to the complaint with the Re-
gional HeRring Clerk and 8hall serve
COllies of the anewer on all other par-
t.les. Any BIiCh answer to the complaint"
rnuat be flied wi th the Regional Hear-
Ing Clerk within 30 days after service
oC the complaint.

t ln COlltenls of the answer. The answer
ahn] l e lemIy nnd dll'ectly numlt, deny"
01' explntn each of the factual nllega-
LIons COlitallied In the complaint with
regard to which respondent has any
Iwowledge. Where respondent has no
knowledge of a particular Iactua l al!e-
gntlon nnd 80 "states, Lhe allegation Is

"deelllell denied. 'I'he answer shall also
state: 'I'he clroumstancaa or arguments
which n re al leg ed to constltuLe the
grolllllis of Imy defense; the facte whlcn
respondent dlepu tes; the baats fOI· op-
poelnu IlIlY tuopoaed relief; and whether
a hen"lrl,r Is reuueateu.
(c) l/equest for a hearillg. A hearing

upon the Iasuee ("Illsell lry the complaint
"IlIIII nnswer lIlay be hahl If reuusstsu by
I'CHllOndent III ILs n uewer, If Lhe I"e-"
apunrlnn t does not, requeet a hearing,
Lhe Presiding Officer may hold a hear-
Ing If Issues appropriate for ndludlca-
Lion nre mtaed In the answer.
(d) Fntlure 10 admit, deilY, or eIp/aill.

Fnf lure of respolldent to admit, deny,
or expln ln ItIlY lIlaterlal Inct ual n.Ileg n-
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tlon contained In the complaint COli
stltutes an admission of the alteguctou

(e) Amendment 0/ tile unsuiar. The ,'Il
spondent may amend the answer to LIII
complaint upon motion granted by LlII
Presiding Officer. "

§ 22.HI I\lotions.
(0.) Gellera'. Motions shllil be served

as prov lded by §22.6(b)(2). Upon Lhe J l l-
Ing of a mobton, other parties run y U II!"
responses to the motion and the IIIOV-
ant; may llJe It reply to the response.
Any a(ltlltlollal responatva document»
shall be permitted only by nrtle r of LIIl!
Presiding Officer or Environmental AI"
peals Buard, I\S appropriate. All 1110'

Lions, except those made orally 011 Lil"
record dUI'lnl!"1\ hearing, shall:
(ll Be In writing:
(21 State the grounds therefor, with

partfcularf ty:
(;JI Sut Iorbh t'he relief sough t: nnd
(4/ He accompanied by any aflhlnvll -,

cel·tlflcate, other evidence or Icgnl
memorandum relied upon.
(b) Response to ",otlon!. A party's re-

sponse to any written 1II0tion must be
flied within 15 days after service of
such mobtcn , Th"e movant's reply to
any written reaponas ' must be flied
within 10 days after service of such re-
sponse and shall be IIml ted 1;0 Issuas
raised In the response. 'I'hs Prealdlrur
Officer or the Envh'onmental AppelllA
Boal'd lIIay sel:a shorter or long er time
for response or reply, 01' make other 01'-

ders concerning the dlsposl tlon of mo-
tions. 'I'he responae or reply aha l] be
aecornpanleij by any RfCldav It, certifi-
cate, other evidence, 01· legal memo-
randum relied upon. Any" party whn
falls to respond within the deslgnl\lell
period waives any objection to Lho
granting of the motion.
(c) Dee/sloll. '1'he Regional Judlcllli

Officer (01' III a proceeulng cOlnlnence.1
n t ElPA Headquarters, the Elnvh'on-
mental Appeale Board) shall rule 011nil
rnottona filed 01' made berore a n nnawm-
to t.ho com plain t Is fllell. g)(cept as pru-
v ldeu In §§22.29lCI anll 22.51, 1\11Aumtn-
letrntl v e . Law Jullge shall ru le on nil
motions Illed 01"made after an answer
Is ffled and before an Initial decision
has becoms filial or has been appealed.
The Environmental Appeals Bonrrl
aha ll rule as urovlued In §22.2!l(c) nnd
all nil mo tf ons fllel\ 0\' m"-,\,, Idle,· !\I,
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nppeal of the Initial uecf alon Is flied,
ex ceut IlS provided pu raun nb to § 22,20,
(11)Oml argument. The Presiding Offl-

.rer or the Environmental Appeals
Hoa r d may permit oral argument Oil
.not.Ions III Its dlecre tton.

i22.17 Defoult.
(a ) Defaull. A party may be Iouud to

ie In def au l t: after motion, upon [ali-
ne to Clle II. timely answer, to the COIl\-
llnlnt; UpOII tatlure to comply with the
nrormatton exchange requl rernenta of
j 22,19(a) or an order of the Presiding
JrIlcer; or upon failure to appear at II.
~onferellce or hearing. Default lly re-
rpondeut constitutes, for purposes of
.he pending proceeding only, II.n admts-
lion of all facts alleged III the COIl\-
Jlalnt and II. watver of respondent's
.Ig ht to COlitest such Iactua.l al lag a-
ttons. Default by comptaluant COII-
Itltutes II. waiver of complainant's
'Igllt to proceed on the merits of the
rct.lo n. and shall raauf tIn the dismissal
)f the complal nt with prejudice.
(ll) Motion for default. A motion for

le Ia.ul t may eeek reeolutlon of all or
.iart; oC the proceeding. Whel'e the 1110-
;1011requests the assessment of a pen-
llty or the Imposition of other relief
ag atnat a defaulting party, the movant
must specify the penalty or other relief
so ug lib and state the legal and factual
gro unda for the rellef requested.
(c) Default order. When the Preshllng

Jfflcer Ilnrls that default has occurred,
Ihe shnllissue II. default order against

I
~he defaulting' party as to any or all
parts of the proceeding unless the
record shows good cause why II.defa ul t

I
order should not be Issued, If the order
resolves' all outstanding lesues and
1::lallJls In the proceeding, It shall 'COII-
i9tltute the Iul t.la.l declston under these

l
oonsolldated Rules of Practice. The re-
lief proposed In the complaInt 01' the
11110tlun Cor deCaul t shall be' ordered un-

Iless the requested relief Is clenrlv In-

Icollslstent with the record of the \11'0-
cueul ng or the Act. For good cause
!SltOWIl, t.he Presiding Officer may set
Inside II.deCault order.
1\ (li) Payment of pellalty; effective date of
COlllpliallce or corrective action orders,
nud l'ermlt Acllolls. Any penalty as-
sessed In the default order shall be-
\(~Olne due and ~ayable by respondent

i
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without further proceentnus au Iloys
II.rte,· the deCault. urdar beoomos flllni
under §22.27(cl. Any default onler re-
quiring comullnuce or correct.lve ac-
tion shall be eHecl.lve al\(l enCorcenhle
without furlhe,' (11'oceetlIJlRB 011 Lhe
date the default onler hecomes flJlnl
under §22,21(o). Any Perrnl t Act.lon 01'-

denid In the (Iernul t Ol"<lel'sh,,11 lre c o nre
effective wi thou t Iurt.hnr IIJ'OCCe(IiJlIlS
on ths date that ths dcraulL order Im-
comes final under § 22.21IC).

§ 22.18 QlIlclt resnlutlou: flclllcmcnl;
nlternullve dispute rCRolulioll,

(a) QIlIc1, resoiuttou. (11 A resuonrlent
may resolve ths proceeding at any ume
by paying Lhe specific penlllLy prujlullp.11

, In the complaint. 0" 111 cOllllllnlllnllL'8
prehaartug exchange In full as apeclff erl
by ctnnptatuuut nnd by filing wlLh Lhu
lleglonallleal'lng Olerk n COllY of tho
check or other Inatrurnent of pny rueut.,
If the complntnt, coutntnn II. apee lf lc
proposed Ilenility nnd resuo udeut Imys
that proposed penalt.y In full within 3U
daye aCtel' receiving the complaint.
then no answer need ue flied. 'I'lrla
paragraph (a) alintl not apply to Illly
complaint which see Its 1\ compltnnce or
corrective action order 01' Perml I. Ac-
tion. III a proceed lug sutilect t.o Lhe
pubf lo comment provisions of §22.41i,
this quick resolution III not nvnttnule
ulltll 10 days after Lhe close of Lhe com-
ment perloll.

(2) Any reapondentwho wishes Lo re-
solve a proceeding lly pay lng Lhe pru-
poeed pennlty InsL,end of Ciling nn all-
ewer, but who needs athll Llona] Lime La
pay ths penalty, may file 1\ writ.ten
etatement with the H.eglonl\l Ilerul ug
ClerK within 30 dllYB !lftsr reculvlug Lho
complaInt sLntlng that Lhe re8110ntlellL
I\.greee to pily the 111'0(1080<1llelll\ll -.v III
nccurdauoe wl Lh parng rnph In)(l) uC
thl5 secttuu. The written atnuemeuu
need not contain any renpousu 1.0, 01'

ndmtsaton or, the allegaLlonR III Lhn
complaint. Within nu days att.er reeetv-
Ing the complaint, the respondent shall
pay the full amount or the proposed
peualuy. Failure to mulce such payment
'within 60 days of receipt of the com-
plaint IlII1.Ysubject the r eepomlent Lu
lIelaul t pursuant to § 22.l'1.
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(3) ,\l1101I receipt of payment III full,
I.ho Ileglonnl J ulllclni Olllce,' or H.e-
glorllli Administrator, or. In a pro-
ceerll ug commenced at EP A Head-
IlunrLe,'s. Lhe Environmental Appea la
Honrtl. shntl Issue a flnl\l order. Pay-
ment lly respomlent shall constltuL.e II.
wnlver oC respuudenta rights Lo COII-
test Lhe allegn.tlolls 1\111.1 Lo apuen l the
flnnl order.

(hI Sel/lcI/II!JII, II) 'I'he Agency encour-
ng ea aet.Lleureut of n. proceeding: nt any
t lrue It' t he settlement Is consistent
wlLh the prcvialoua aml onjecuvea of
the Ad 1\1111 npplfcnble regulat.lnne. The
ImrLlcs IIIny eug ag e In settlement. dla-
cusaions whether or not the responden t
reuuesta 1\ heal·lng. SettlemenL d lacus-
aloua shnll nut, nffecL the reopondent's
1I1l1i1Cn.L1IlI1t.o file a timely II.n8Wer
under § 22.15.

(2) COliscn/ Cll1reCIIII!II/, Any nnd all
terms nuu condlLlons of n sotLlemsnt
shnll bo recorrlerl In a wd Lten consent
ng reernent, elglled uy all' pnl·tles or
theh' repreeenta.ttvea. 'I'ha consent
agreement shall atat.e that, for the pur-
pose of the proceeding, respondent: Ad-
mtts the Jurlsdlotlonal allegations of
the complnlnt; adml ta the Incts attpu-
In.teu'llI Lhe conaenb n.greement or net-
Lher admits nor dentes specific factual
allegations contalnell In tho complaint;
consents to ths assessment of any stat-
ed civil pennf tv, to the Isauance of any
speclfled coruullnuca 01' correoLive ao-
l.lou order, Lo allY coudl tfona specified
In Llre consent agreement, and to auy
ata ted Permit Action; ami waives any
right to contest the allegations and Its
right to nppaal the proposed final order
accompany lull' the conaent agreamen t.
Where complatnant elects 'to corn-
mence II. J)J'oceedlng' pursuant Lo
§ 22.13(ul, Llre consent ag reernent, shall
also contnln the elements deacr'Ibed at
122.14(0.)(1)-(3) nnd (0). 'rhe pl\.rtlell ehnlI
forwnnl Lhe executed consent agree-
ment nml n propoeed final order to ths
ItcRlulIl\1 JUlliclal Officer or Regional
AllmlnlsLmLor, or, III 1\ proceeding
cornmunced nt illf'A Hearlqum-ters, the
Environmental Appeals Board. ,
(3) COllclIlS/OIlof proceeding. No aebble-

ment, Ill' consent agreement shall 11Is-
pose nf nlly proceeding under these
Oonsottdnt.ad Rules of Prnc tIce without
0. flnnl ortler from the Reglonat Judl-
clnl DUlcer or lleglollnl Adrntnlatrs.tnr,
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or, III Il proceeulng commenced at I~PA
.Headqunrtera, the Environmental Ap-
peals Board, ratifying the parties' con-
sent agreement.
(c) Scope' of resolution or setl/emclI/.

Full payment of the pennlty pr-o po eerl
III a complatnt puraunrrt to pe.rnjr rn ph
(a) of thls seotlon or settlement pursu-
ant Lo pal'llgl"llph (b) or this aec tf on
shall not In any case affect the right of
the Agency 0" the United Stn\'es t.u
pursue appropriate Inluncttve or other
equitable relief or criminal sanctions

, for any violations of law. Full payment,
of the penalty proposed In a comulntnt
pursuant Lo paragraph (11.) of Lhls HCC-
Uon '01' settlement pursuant to para-
g raph (iJl of thlH section Bhall only re-
solve resuondenta IInblllLy Ior Furlern l
civil penal Lies lor the violations a 1111
facts alleged In the complaint .

(d) AI/ematlvc menus of dlsputc rcsolu-
tiOIl. (I) 'I'ha part.Iea may engage In nny
process within the scope of t he Al Lar-
native Dispute Resolution AcL
("ADRA"), 6 U.S.C. 601 el seq., which
may facilitate voluntary settlement ef-
forts. Such process shall be subject to
the confidentiality provisions of the
ADRA.

(2) Dispute resolution under this
paragraph (d) doea.not divest the Pre-
aldlrrg Office I' or jurisdiction and 110es
1I0t automatically stay the proceeding.
All provletone of these Consol hJntl;u
Itu les of Prnct.lce remutn In effect nut-
withstanding any dispute resolution
proceeding.

(3) The parties may choose any per-
son to act as a neutral, or may muve
for the appointment of a neutral. If I.he
Prealdtng Officer grants a rno Llon (or
the appolntlnent or a neutral, the Pre-
sluing Officer shall Inrward the mutton
to the Chief AdmInistrative Law
Judge, except In prnceedf ngau ndar aub-
pnrt I of thl8 pl\.rt, In which the Pro-
siding Offlcel' shall forward the ruot.ron
to the Heg lonal . Atlmlnlstrittor. The
ChieC Allmlnletmtlve Law Judge o rTtn-
glonnl Administrator, ne aupropr lut,o.
shall designate 0. qualified neutrs.l,

§ 22.] 9 Prehearlng inronllotlon ex.
chnnge; preheurlug conferencc;
oliler discovery.

(a) Prellearlllg Inforl1lalioll eIcllallge.
(1) In accordance with an order lasued
hy .the Presiding Officer, each party
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.hu ll Ille a pre hearing Information ex-

.hn ng e, Except 1\8 provided In § 22,22(aJ,
I' document or exhibit that has not

1
1een Included In prehearlng lntorrna ,
Ion exchange' uhall not Ire al..hnated
n to evidence, and any witness whose
nme n lid teatlIllony surnnllll'y hits not
een Included In prehear lng Infonna-
Ion exchange shall not be allowed to
eal.l fy , Pa rbtes are not required to ex-
hange Infnrma tton re la.t lng to settle-
ie n t which would be excluded III theI~lleral courts under Rule 406 of the

I 'ederal Rules of EVidence, Documents
IIlI exhIbits shall be marked for Idanbl-
.cat.Ion as ordered by the Presiding Of-
eel',
(2) Each party's prehearlng Intorrna-

ton exchange shall contain:
(I) The names of any expert or other
'Itnesses II; Intends to call at the hear-
ag , together with a brief narrative
urnmary of their expected testimony,
r a statement that no witnesses will
e called; a nd (11) Caples of all docu-

/

'lelll;S RlIll exhibits which It Intends to
lLnjduce Into evidence at the hearing ,
(3) If the proceeding is for the assess-

I
lent of a penalty arid complainant has,
lr eady specified a prcposed penalty,
omplalnant shall explain In Its pre-

I
earlng Information exchange how the
roposed penalty was calculated In ao-
ordanca with any criteria set forth In
rh e Act, and the respouuent shall ex-
IIaln In Its preheartng Information ex-
[hnng e why the, proposed penalty
lliould be reduced or eliminated.
I (4) If the proceeding Is for the assess-

i ian t of 0. penalty and complainant has
,ut opeclfled a proposed penalty, each
larty shall Include In Its preheartng In-
'IJnnlltlon exchange a1J factual Infor-
l ra.t lo n It considers relevant to the as-
IBsBlIlsnt of a penalty. Within Hi days
liter respondent files Its prehearlng In-
iJrll1Rtlon exchange. comptatuanb shall
LIe 0. document speCifyIng a proposed
!ennl ty nnd explaining how the pro-
10se(1penalty was ca lou la t.ed In accord-
Illce with any criteria set forth In the
ret,
I (h) Prehearlllg confererum, The Pre-
Idlng Ofllcer, at any time before the
[enr lug begins, may direct the parties
Illd their conneel or other representa-
~ves to participate III a conference to
!ollslder:
I (1) Settlement or the case;
I
I
I
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(2) Slmpllficatloll of Issues and al.lpu-
In t.lon of facts lIot In dlslluLa,
(3)' 'I'he necessity 01' deslrnlllllLy of

amendments to pf eadl nga;
(4) 'I'he exchang a of exhibits, ducu-

ments, prermreu testlmollY, nml mlrn la-
slons or stipulations of Iu cb which will
avoid u nneCeSBII.I'Yproor:
(6) 'I'Ire limitation of t lia 111111lUerof

expert 01' other wi tueases:
(6) The Llrrre II.n<lplace (01: Lhe hcrvr-

Ing; arut
(7) Any other matters which mny ex-

pedite the 1Iisposition of Lhe pro-
ceeding,

(e) Record of the preflearillf} cOllferellce,
No trunscrlnt of n prehenl'lng con-
Ierence relntlng to seUlelllent nhnll be
made. With respect, to ol.har prlJhcarlllll'
conferences. no Lrruiacrl pt of nllY pru-
heartng' conferences shnll be mmle UlI-
less onlered lty the Preahllug' Offlcer.
'I'he Presiding Officer shnll enaure Lhnt
the record of the proceelllnlf Incl uilea
any stipulations, ng reernuutn, ru llng a
01' o rde ra II1Rde ,hll'll1g ths cc nte reuce.
(d) Local/all of prchcar/llq i:OII/crcllcc,

'I'he pl'ehe~r1ng conrel'ell~e shall be
held In tile county where the reeporul-
ent resides 01' conducts the huslness
which the 'hearing concerns, 111Lhe city
In which the relevant Envlrnnmenta.l
Probecbl on Agency Reg lnnnl Office Is
located, or In Washing bou,' DO. unless
the Prasld lng Officer tletel'lIIll1eS that
there Is gooll cause to hnh! It I\L' au-
other location or lty telephone, '
(e) Other dlscover/l. 11) ACtel' the infor-

mation excha ng a pl'Ovllled fOI' III pn rn-
gm\lh (a) of this aeef.Ion. 11llIll'Ly lIlay
move for nddltlonal dlacovm-y, 'I'he 1110-
tlon ahaf l specify the'method of Ills-
covery sought, proville Lhe proposeu
dtsouvary Instruments, RIIll ciescrlue In
lletalt the nature or the Infurmnt.tou
and/or' documents sought. (nud. where
relevant, the proposed time anll place
where discovery would be conducted),
'I'he Prealdlng DUlceI' I1Iny 01'1.101'such
other dtecovery only If It:
(I) Will nel ther uureneounutv delny

the proceelling nor unrensonably bur-
den the non-movtng party;
(11) Seeks Information that, 19 moat

reasonnltly oiJtalneti Irom the 1I0n-IiIOV-
Ing party. and which the uon-movluq
party haa refused to pruvldc volun-
Lnrlly; and
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\111) SeeilB Informntlon that has alg-
IIIf1cnnt pruuat.Ive vatue on 1\ uteputeu
Issue of mnt.ertnl fllct relevant to 11-
uiJllIty 01' the relief sought.

(2) Settlement ncstutons and Inforrna-
t lon ,'egartllng- their development (such
ns penalty calculations (or purposea ot
BeUlelnBnt baseu upon Agency settle-
ment policies), shall nnt, be dfscovar ,
nble.

(3) 'I'he Presiding Off'Icer may order-
uepost Llonll upon 01'111q ueattons .only In
acconlance wlLh paragraph (e)(1) of this'
aectlon aud upon I1n ndlll tf ona.l finding
tllllt: '
(1) 'I'ne Tnrortuatton Bought cannot

renaonnbly Ls ohtnlned by 1\1 ternatlve
meLhOlls of rllseovery: or
(II) Thoro Is It aubatuutfn! ranson to

believe LhnL ralevnnt and pl'Oblltlve evi-
dence IIl1\y otherwise nut be preserveu
for presentnLlon by a wltueas at the
henrf ng,

(i) The Presiding Officer mny requtra
the aLLendnllco of wltllesses or Lhe PI'O-
'ductilln or documununrv evillencs LJy
aubpoann, If Iluthorltetl under the Act.
'l'he Presiding OUlcer may "Issue a sub-
poenn. for dlecovery purposes only In
accordnuea with paragraph (e)(1) of this
section nnd UPOIl an alldl tlonal showing
of the grounds and necessity therefor.
Bubpoenna shall be served In accord-
ance with §22,6(lt)(1), Witnesses sum-
moned before the Preshllng Officer
'shnll be pnltl tho same Isea and mileage
that are pnlll witnesses In the courts of
the United States. Any Cees shall be
paid by the pllrty at whose request the
witness appeal's. Where R witness' ap-
pears pursunnu to a request Initiated
LJy ths Presllling Ottluer, fees shall be
pnlel by Lhe ARency,
(6) Nothlllg III this jJlll'llgraph (e) ehall

IIl11lt 0. pnrLy's l'lght to request arlrnfa-
el ons 01' stipUlations, II; respondent's
l'll{ht Lo rClluest Af{oncy recorus unde,'
tho Feuern] F'ruedum of Jllfonnatioll
AcL, 6 U,S,O, 662, or EPA's I\uthorlty
ununr Il-ny appl lcnbte law to conlluctln-
apect.Ioua, lanue Iufo rtuaulon request
Ievtera 01' nllllllnlstmtive aulrpoenna, or
othenv1so obt.atn Information.
(f) SUPI11emelltillg prIor e.TC/lUlIges, A

pnrty who hae made nn Information ex-
change under pnr'agruph ra) of this see-
Lion. or Who has exchnnged Informa-
tion III responaa to a requeat [or Inter-
mn t.lou or n utscovcry oruur pursuaut
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to paragraph (e) of this section, ahu] l
promptly supplement or correct the ex-
change when the party learns thl\t the
Information exchanged or reapcnae pro-
villed Is Inoomplete, Inaccurate or 011 L-
dated. and the adllitional or correcLlve
Information has 110t otherwise be en
dtacloaed to the ot.her- party pursunnc
to LllIs section,
(g) Failure to eIchallge informa tlo n .

Where R pal'Ly falls to provide Informa-
tion within Its control as required pur-
suant to this aectton, the Preshllng Of-
ficer may, III his dlscretlou..
(1) Infer thnt Lhe Inrormatton would

be adverse to the purty failing to pro-
ville It;
(2) Exclllliu Lhe Intorrnnt.Ion Irom ev 1_

dence; or
(3) Issue n default order under

§ 22,17(c),

§ 22.20 Accelerated decislou; dcciaion
to dismiss.

(a) Geuern/, The Presiding Officer
may at any time render all accelerll.tell
uecteron In favor. of a party as to any or
all parts of the proceeding, without
Curther hearing or upon such limIted
additional evidence. such as affillavlte,
as he may require, If no genuine Issue
of material fact exists and a parby Is
entitled to judgment as a matter of
law. The Presiding Offlcer, upon mo-
tion of, the respondent, may at any
time dismiss a proceeding without Jur-
.ther hearing or upon such IImltetiaddl-
tional evidence as he requires. on the
baala of failure to establish a prima
Cacle case or other grounds which show
'110 l'lght to reUef on the pal't _of the
cornptatuau t ,
(b) Effeet, (I) If nn accelerated clecl-

al on 01" a lleclslon to dtamtas IB Issued
as to all IBSUBSand clalme In the PI"O-
ceetllng, the decIsion constitutes nil
Initial uectaton of the Presllling Offi-
cer, and ahal l be filed with the lte-
glollal Heaj-Ing ClerlL

(2) If an I\ccelol'ated rleulal ou or a rlu-
ctalon (,0 dismiss Is rendered on leas
tha.n all Issues or claims In the pro-
ceeding, the Prealdlng Officer shall lie-
terrnlne what material facts exist wi th-
out eubstantle.I controversy and what,
material facts' remain con troverted,
The partial accetera teu decision or l.lio
order IIiSIlIIssIlig ce rt.ntn COUII!.5 ahu l l
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specify t.he facts which appear substan-
tially uuountroverued, and the Issues"
and cls.hns upon which the hearing will
proceed.

Support D~Hearlng Procedures
§ 22.21 Asslgument of Presltllug Offi-

cerjacbe dulfug the hearing.
(a) Asslglllilent of Presiding Officer,

When an a nawe r Is filed, the Regional
Hearing Clerk shall forwaru a copy of
the complaint, the answer, and any
other documents filed III the pro-
ceeding bo the Chief Aumlnlatrattve
Law Judge who shall serve as Presiding
Officer or assign another Administra-
tive Law Judge as Presiding Officer.
The Presiding OfUcer shaH then obtain
the case file from the Chief Admlnls-
tn~l;lve Law Judge and notUy the par-
ties of his assignment.
(b) Notice of hearing. 'I'he Presiding

Off leer shall hold a hearing If the pro-,
coedlng presonts genuine Issues uf run-
terlal fact. 'I'he Presiding Ofricer shall
serve UPOll the parblea a notice of hear-
Ing setting forth a time and place for
the hearing not later than 30 days prior
tu the dnte set for the hearing.' The
Presiding O[flcer may require the at-
tendance of witnesses or the produc-
tion of documentary evidence by sub-
poena, If authorized under the Act,
upon a showing of the g ro unds and ue-
cesslty therefor, and the materiality
and relevancy of the evidence to be ad-
duced.
(c) P03tponelllellt of /lear/llg. No re-

quest Ior postponement of a hearing
shall be granted except upon motion
and (or good cause shown.

(d) Location of tile "Iearillg. The loca-
tion of the hearing ehall 11edetermined
In nccordance with the met.hod for de-
ternuntns the location of a preneartug
conrerence under §22.19(d). '

§ 22.22 Evidence.
(n\ Genernl. (L) 'I'he Presiding otttcer

sllall admit all evidence which Is not
Irrelevant, lnunatertat. unduly repeti-
tIous, unreliable, 'or of little pr-obaulv e
value, except that evidence relatlng to
settlelllent which wou ld be excluded In
Lhe federal courts under Rule 408 of the
F'ederu.i Rules of Evhlence (28 U.S.O.) Is
1I0t admIssible. If. however, 1\ party
falls to provide any document, exhibit,
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witness 111\111801' aummnrv of CXllOllLcl1
teatfmony required to he nxnhnug ed
under §22.19 (n), (e) or (f) 1,0 all pnrLtea
at least 15 dl\Ys uatore Lhe hearing
date, the Presiding O[£lcer shnll nul.
admlt thQ document, exhLhlt 01' Lestl-
muny Into evidence, uuless the non-ex-
changing party had good cnuse for Iul l-
Ing to exchange the required lntorrun-
tlon a nd provided the required Iulortun-
Uon to all other pa.rt.lea ns soon ns 11,
had cuntrol of tile Infol'lllnLlulI, or hrul
good cause (01' not 1I0inff so.

(2) 'III the presentntton. admlaalou,
IIIBpoBILlon, .nrul UBeof urnl 1\1111wrlLLll1I
evhtence. lilPA orrlcera, elllploycllS nml
authurfsed representatives shnll pre-
serve the confidentiality of turormn-
tlon claimed conrtdenl.lnl, wheLhor 01'

not the claim Ie marla uy (~pal'Ly to the
prooeedtug , unless dlflcloaul'll Is nut.hor-
IZ,!d pureunnb to 10 C\<'(l pnrl. 2. A hual-
nesa confldentlnllty claim ahn ll not
prevent Information from helng lntro-
du cad Into evtueucc. IJIIL shall In"l.ol\ll
require that the lnlormatton be treatell
In accordance with 4U C\<'lt part 2, aub-
part B. The Presiding Otttcer or the En-
vironmental Appeals Board lIIay con-
sider 'such evidence In II. proceeding
closed to the public, and which nll\Y be
before some, but not all, pnrt.les, 11.8
necessary. Such proceeding shall be
otosed only to the extent neceaenrv uo
comply with 40 Cfi'R Plll't 2, suhpart n,
for Information claimed confldontlal.
Any affected peraou lIIny muve tor 1111
order protecting Lhe Inlurmat.lou
claimed oonfldentlal.
(11) EX(1l11lnatioli of wltllel,~el. WIt-

nesaea shall 'he examlneu ol'nlly, under
oath or afflrm(\.tlon, except as other-
wise provided In paragraphs (c) arnl (d)
or this aectlou 01' by t.he PI'esldlng Offi-
cer. Partf ea ahnll have t.he right 1,0,
cross-examine II.witness who 1\1'/l81\1'Bn~
the lle9.rlng provided thnt such CI'OSS-
exarnl riuulou Is not unduly l·epetILlous.
(c) IVrltten testllllony. The Presiding

Orrlcer may (\.dmlt aud Insert Into the
record as evidence, In lieu of oral testi-
mony, written testimony' pr epa red by a
witness. Tho alhnlsslbillty of a.ny pari;
ot the testimony shall be subject to the
aame rulea as If the testimony were
produced under oral exalllination. Be-
fore a ny such testlmollY Is read or ad-
mltted Il\to evldsllce, ths JlI\I·I..vwho
has called the witness shall deliver n
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copy of t.he LesL1mony to the Presiding
OHleer, the raport.er, and opposing
counsel. 'I'he witness preaenblng' the
teaurnonv sh(\.11 swear to or nrflrm the
'l.esl.llllonY,anu shall be aubjecb to (\.p-,
proprinte 01'11.1cross-examination.
\dl .tIdllllssloll of affldav,Us 1II11erethe

witness Is IIlIavailable. The Presiding Of-
Hce r mny nlllllit Into evidence arrtlla-
vlus of witnesses who are unavailable.
'I'he t.errn ",lIllB.vallnbls" ehall have the
men nlug accorded to It by Rule 804(a)
of the Federal Hul.es of Evillence.
(e) Exhibits. Whore pract.lcable, an

o r IKlnol nrul ono COllY of, anch exhlult
shall be filed with the Preeldlng Officer
for the record and a copy ehall be fur-
nished to ench pnrty. A true copy of
nny exhibit IIIny 11eauuat.Iuu ted for the
orl~lnl\l.

([I Olfldnl nntlce. Offlclnl notice may
be taken or any mnt.ter which can be
jUlllclnlly uol.lcerl In the Feuera l courts

, 01111of ot.her fnu1,s wi t.liln Lhe epeclnl-
l1.od knowledge and exporlonce of the
A~ellcy. Opposing parties shall be given
adequate' opportunity, to show that
such Inct.s are erroneoualy noticed,

, § 22.23 Ol>jections nnd offers of proof,
(11.1 ObJecllon. Any objection con-

cemlng Lhe conduct of the Iieartng may
be stotell orally or In writing during
the henrlng. 'T'Ire party ralslng'the ob-
jection must. supply II.Bllort statement
of Il.s grounds. 'l'he ruling by Lhe PI'e-
siding Omcel' on any objecl.Ion and the
reasons given for It shall be part of the
recorrl. All eKceJ,tl~n Lo each objecbion
ove •.•.ulerl shall 11enu torna trc and Is not
wnlveu uy further parttctpattou-In the
henrtug . ,

11I1 Otter» 01 proo], Whenever the Pre-
sllllnl:' Off lc e r dunlea a mouton fur ntl-
mlaalon Into evidence, Lhe party otter-
Illg the 1,,(m'lllatlun Inl'-Y !IIake all ocrel'
of proof, whIch shall be Included III Lhe
recortl, 'I'he otter of proof Ior excluded
oml t.oBlIlllony sllli.1I consist of a brief
atatument lIuscrlblnll' the nature or the
Inturmnt.lon excluded, 'Phe offe r of
proof 101" excluded docUlnellts 01' ax h tb-
Its aliall coualat of the documents or
exhlbl ta excluded. Where the Envlron-
mental Appenla Board dechlee that the
r u l lng of thE! Prealdlng Officer In ex-
Cllldllll\' the lnrormat.lou from avldeuce
was both CITOIIOOIIS and pralurltulal, the

§ 22.26

hearing may be reopened 1.0par m lb tho
tl\ldng of auch evidence.

§ 22.24 Durden of presentntlon: hurrlen
of persuasloll; ,preJ1onderDllcc uC tho
evulence standnrd.

(a) 'I'he complainant has the hurtle ns
of presentation and persuasion that the
v lo laulon occurred as eet forth 11\ t.he
cOniplalnt and that the relief Bought Is
approprtate. Following complainant's
eababl lahrnenb of a prima facie case, re-
spondent shall have the burden' of pre-
aenttng any defense to the allegations
set forth In the complaint and any ru-
aponae or evhlence wlLh respect 1.0 Lho
appropriate relief. 'Phe respondent hns
the burdens of presentation and peraua-
slun for I\lly afflnnntive defenses.

lU) Each mn\.Ler of controversy ahn ll
be decided by the Presiding Offlcel'
upon II.preponderance of the evidence.

§ 22.26 Filing lhe trunscclpt,
The heru-Ing ahnll be tranacrt bed v er-

bablrn. Promptly rollowlng the talrlng
of the last evldenoe, the reporter shall
transml t to the Regional Hearing Clerlt
the original and R9 many ooples of the
transcript of testimony as are caIleu
for In the reporter's contract with tho
Agency, and also shall transnut to the
Prealdlng Officer a copy of the tran-
script. A certificate of service ahn ll ac-
company each copy of the t ranscr+pt ..
'l'he Reg louat Hearing Oler k shall 110-
tlfy 1\11 parties of the avallab1l1 ty of
the transcript and shall furnish the
parties with a copy of the transcript
UpOII payment of the cost of re prod uc-
tlon, unlees II.party can show that the
cost Is unduly burdensome. Any person
neb a pnrty to the proceeding may re-
oetv e, a copy of the transcript UpOIl
\layment of the reproduction fee, ex-
cept for those part.e of the tranacrf pt,
ordered to be kept con£ltlentlal by t.ho
Pl'eeldlng Of £Ice I'. Any \llu·ty may f l le a
motion to conform the tranao r lpt to
the actonl testimony within 30 days
after receipt of I.he transcript, or 1!i
uays nftel' the part.l ee are noLUled or
the availabIlity of the t.ra nacrt nt..
whichever Is sooner.

§ 22.20 Proposed findtngs, conclustoue,
nml ur der,

Aftel" the hearing. nny pllrt,y 1JI1l,\'flln
proposed Ihullng s of Iuct., conclustous
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§ 22,27

Jf law, and a proposed order, together
.vl th urlefa In support thareof. The Pre-
lllllng Officer shall- set a schedule for
-Illng these documents and any reply
rrlefs. but shall not requIre them be-
'or e the laat date Cor flllng motlona-
inder § 22,25 to conform- the transcript
;0 the actual testimony, All aubmts-
lions shall be In wrtttna, shall be
served upon all parties, and shall COI1-
sa ln adequate r efer-ancaa to the record
tllll au thorltles relied on,

Subpart E-Inilial Decision and
Mollon To Reopen a Hearing

122,27 Initial Decision.
(a) Fi/lng and co nl enl s, After the pe-

riod for CIllng briefs under §22,26 h~s
expired, the Presiding Officer shall
Issue an Initial decision, The Initial de-
cision shall contain flndljlgs oC Iact..
cnncl ualo na regardIng all material
Issues oC law or discretion, as well as
reasons therefor. and, If approprlata, a
rec om rn errd ad civil penalty naaeaame nt.,
compliance order, corrective acttnn.
order, or Permit ActIon. Upon receipt
of an Initial decision, the Regional
Hearing Clerk shall forward coptes of
the InitIal. decision to the Environ-
mental Appeals Board and the Assist-
ant AdmInIstrator for the Office oC En-
forcement and Oompttance Assurance,

(b) Amount of civil pellalty, If the Pre-
BllIlllg OCflcer determlneB that a viola-
tion has occurred and the complaint
seeks a civil penalty, the Presiding Of-
Clcer ehalt determine the amount of the
recommended cIvil penalty based on
the evidence In the record and In ao-
corda nce with any penalty criteria set
forth In the Act. The 'Presiding OCCleer
shall consider any cIvil penalty guide-
lines lesued under the Ac~, The PI'e-
shJlJlg OCflcer shall explain In detail In
the Inl tlal deolsion how the penalty to
be assessed corresponds to any penalty
crt ter la set forth In the Act, If the Pre-
atdlng OCClcer dectdes to aaaeea a pen-
alty different In amount from the pen-
alty nropoeed by complainant, the Pre-
siding OfClcer shall set Corth In the Inl-
t.l a l decision the spectttc reasons for
the Increase or decrease. If the re-
suonuent naa defaulted, the Preshllng
Officer shall not assess a penalty great-
er than- t.hat proposed lly complainant
In the complaint, the 111'ehearlng In[or-
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illation exchnnua 0/' the illation Iur rle-
Caul t, whtchever Is lells,-

(c) Effect of IlIlt/al clecblllll, The 1111Lln]
decision -oC the PI'eBldlilK Offlcel' shall
become a CInal order 45 days aCter Its
SerVlC8 upon the parues nnu without
further proceedluga unleas:
(1) A pal'ty rnovea to reupeu Lhe hear-

Ing; .
(:1) A pal'ty apjleals the Inl t.in l decl-.

stun to the EnvlwnmenLal Alilleals
Board;
- (3) A party moves to Bet ashte a rle-

fault ol'del' that couatl tut.ea all lult.ln l
dectalon: or-

(4) 'fhe Environmental Alillenis Board
elects to revIew the Initial decision on
Its own Initiative,
(d) Exilaustlon of IIdlll/II/S/rut/IIC .-ell/-

eate s, \Vhere ••. I'espoillient; ralla t,o n p-
paa l an InlLlnl deotalon La Lhe Ellvlrull~
mental Appeals Donnl puraunut, La
§22,30 and thnt InlLlnl decision becomes
a filial orue r pursuant to Jlnrnl(l'npll-IC\
oC thIs aect.lon, reaporutant, waives 1(."
rights to Judicial revIew, An InlLlal rle-
clslon that Is appealed to the Envll"On-
mental Appeals BORl'd shall not he flnnl
or operative pending the 1~IIVll'oll-
mental Appenle Bonru'a Iasunuce ojn
final order.

§ 22.28 MoUon to reopen n heurtug.
(a) Filing mid content. A motton La re-

open a nearrng to talts Iurt.har evidence
must be filed no later Lhnn 2U days
after service of the Initial decision nnd
shall state the specific gTOU!IUS upon
which relief Is sought, Where the IIIOV-
nnt seeke La Introduce new evldeuce.
the motion ehall: atate briefly Lho na-
ture and purpoae oC the evtueuce to uc
adduced; show that such evlueuce III
not oumulaLlve; and ehow !Jooll cause
why such evidence was 1I0t adduced lit
_the hearing, The motion shnll he mnue
to the Prealrllng Off leer unu filet! wltn
the nelflollal liearlllg Olerlc.
(u) VIs~losllloll of IIwl/UIl I•• '-WIIlCII "

Iiourillg. WILhlll 16 unvs Collowlnlf - the
servlce oC a motIon to reopen a hear-
lng, any other -party to the proceedtug
may CIIe with tile ~eglonal Henrlng
Clerk a nd serve 011 all othel' parLles a

_reeponse, A reopened hearlllg shllil iJlI
governell by Lhe appllcnble eectlons of
these Consolldateu Hulef! of 1'.-o.c\,lco,
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'I'he filing of a moLl on to reopen Il hear-
1111{IIhnll nulonmLlcnlly etay t.he run-
nlll~ of Lhe LIllie pertods Cor nn Initial
L1eclslon becrnn lng final undar § 22,27(c)
arut Ior appeal under § 22,30. 'I'hese time
nertods shall begin again III full when
Lhe ruot.Ion Is dellied 01' all nmended
Inl LIll.Iuectstou Is served.

Subpart F-Appeals and
Administrative Review

§ 22,211 Appenl from or review of lnter-
Illcuillry orders or rulings,

(a) /lCI/l/C!,~1 tor IlIlorloclllur!f IIPPCII/,
AJlJleals Irom orders or rulings olher
thnn an InlLlal decIsion shall be 11.1-
10Wl!d ollly aL Lite dl50roLloII oC the )£1\-
vll'unmellLIlI Appeals Bonrrl. A pllrty
seeldllir IlItCl'IocuLOI'Y nppen l of such
oruera ur rulings to the EnvlrolllllenLal
Alljloals HOIu'd slmll file a mutton with-
In )0 days oC aervtco of the order or rul-
Ing, I'mlUeftl,hl1l' Lhl\t Lhe r;l'ellllllng OCCI-
cor (m·wnl'.1 lho order or ruling to t.he
mnvh'onlllonLll1 Appeals Board fOI' 1'8-
view, and sLaLlng briefly the grounds
Cor the appeal. .
(b) AVCll/nblli/y of Interlocutory appell/.

The Prealulug Off'lcar may. recommend
nny nrrler or ruling Ior review _by the
Envlrollmentlll Appellie Board when:
-(II The nrdar 01' ruling Involves an

Important question of law or policy
concerning which there 18 substantial
gl'Oullde for tllffel'ence oC opinion; and

d!) m1t.hel· an Immediate appeal from
the crrler or I'ullng will materIally ad-
vance the ul tlmate t.ermllllltioll of the
proceeding, or review after the Clnal
orrler 18 Issued wIll be Inadequate or IIl-
eCCect.1ve.
(c) lnterlocutorv reu/cw, If the Pre-

oldlllA' Off leer- hna recommended rev tew
a ud lite li:nvlrollmental Appealu Board
tlet.errutnee that InterlocuLory revlew Is
luapIH'op/'laLe, or tntces 110 action wi th-
In 30 dllye oC Lhe Preslcllng OHlcer'u rec-
ommeuduttnn, lhe appeal Is dlamlssed.
Whon t.he PI-oHltllnK Officer rlecttnea to
recommend review of an orrler- or rut-
lng , IL may bo reviewed by the Envlron-
mantnt Ap)Jeals Board only upon appeal
from Lhe InlLlal declBlon, except wneu
the gllvlronl1l8l1tnl Appaals Board de-
lel'IIIIIIe9, upon mot.lon of n pal'Ly and
In exceptional circumstances, that to
delay review would be conlmry to Lhe
pullllc Intorest, Such illation ahall be
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meu within 11) davs or servlce of au
order of Lhe Prealdlng Officer I'efuelnl{
to recommend sueh order or rllllng for
Inte rtocut.ory review.

§ 22.30 Appeal frow or review of In lf iu l
declllioll.

(a) Notice of appeal. (1) Wl thtn 30 lInYH
af t e r the Initial uectston 10 served, IlIIY
party may appeal any adverse order or'
rullng oC tho Presldlng-OCClcel' by flIlJlA'
an ol'lgillarancl one copy oC a notice oC
appeal and IlII accompanying appe l la t.e
brief wl.th the Environmental Appeala
Boarrl (CIsJ-Ie of the Boaru (Mall Codo
lJ03Bl, United States EnvlronmenLal
Protectton Agency, -1200 Pennay lvanrn
Ave" NW" WashIngton, DC 20160, \land
dell vertes Inay be made at Su I te 6011,
1941 a Stroet, NW,),), One COl'Y oC IlIIY
document Illerl wI th the Olerlc of tho
BOI\I'd shall also be Berved all the He-
glonal Hearj ng' Clerk. Appellant 111110
shall aarv e a copy of the uot tce of al'-
peal lipan the Presiding Officer. Appel-
lant shall atrnul taneousty serve one
copy of Lhe not lee and brief upon nil
other parties and non-party par tlct-
pants, 'I'he notice of appeal shall sum-
marize the order or ruling, or pa rt,
thereor. appealed Irom. 'I'he appelll\nt's
brief shall contain tables oC contents
and aubhor lblea (with page referericeaj,
a slatement of the Issues presented for
review, a statement of the na.tu ra of
the case and the tacta reteva ut La tho
Ieauea preseuced for review (with appro-
pr la.t.e reCerences to the record), argu-
ment on tbe Isauea presented, a aho rt,
conclusron Slating the precise raltef
sought, alternat.lve findings of Iact.,
and alternative concluelons regard lilt;
Issues of law or dtscratton. If n timely
notice of appeu l IB filed by B, pu rLy , a n y
other parLy may Clle a notice oC appeal
on allY Iasue within 20 duys after the
daLe all whIch Lhe Il rat not.Ice oC n ppnn.l
was servello

(2) Within 20 days of service of no-
tices of appeu l and br lefa under para-
graph (1\)(1) oC this aectton, any other
paruy ot- non-part.y part.tel pan L lIIay III e
with the )£nvlt'onmental Appeals Boaru
all original and one copy of a reaponsa
brief respondlug to argument ralsed by
the appef lanb, togelher with refcrencu
to the relevant portJous of the recor'd,
In/Llal decisIon, ai' opposing hrlef. Ap-
pellt:e 8hl\I1 sllllllltllneollsly serve U/IO
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§22.31

copy of the reaponse brief upon Bach
pal'Ly . non-party participant. arul the
fiegional Hearing Clerk. Responee
briefs ehall be limited to 'the scope oC
the appeal brief. Further brlefe may be
filed Qniy with the permission of the
Environmental Appeale Board.

ell) Review Initiated by tile Ellvlroll-
lIIental Appeals .Board. Whenever the En-
vironmental 'Appeals Board determines
to review an Initial declaton on Its own
Initiative, It ehall file notice of Its In-
tent to review that decision wi th the
Clerk of the Board, and serve it upon
the fieglonal Hearing Clerk, the Pre-
aiding Officer and the part.les within ~6
uay a Ilfter the Initial declalon was
aerveu upon the parties. The notice
shall Include a statement of Issues 1.0
be brlefe(l by the parties and a t.Ime
schedule [or the flllng and service of
urtets.
(c) Scope of oppeal or review. The par-

trea' rights oC appeal aha l l be ltrnlbeu to
thoae taeues raised uurtng' the course of
the proceeiling and by the Initial decl-
slon, and to Issues concerning subject
matter jurisdiction. If the Environ-
mental Appeals Board determines that
tasues raised, but not appealed uy the
parUes, should be argued, It shall give
the parties reasonable written notice oC .
such determination to permit prepara-
tion of adequate argument. The Envi-
ronmental Appeals Board may remand
the case to the Presiding Officer Ior
further proceedings ..
(d) Argument before the Environmental

Appeals Board. The Environmental Ap-
peala Board ma.y, at Its discretion,
oruer oral argument on any or all
Ieaues In a proceeding.
(e) Motions 1m appeal. All ·inotlons

made during the course of an appeal
ehn l l conform to §22.16 unl ese ocher-
w lae pro v lded,
(0 Decision. 'l'he Environmental Ap-

pea ls Board shall adopt, modlCy, 01' eet·
uslLie the flndlnRs of Cact mul couclu-
a lo ne of 11l\Vor dtecr ebton couuatued In
the decision or order being reviewed,
and shall set forth In the final order
the reaeoue for Its actlolls. The Envi-
ronmental Appeals Board fIlRY 8.S8e85 It.
penalty that. Is higher or lower than
the amount recommended to be as-
sessed In Lhe decision or order being re-
vlewel! or'from the amount sought In
Lhe ciJlnplitlnt, except that If the unlel'
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being reviewed Is n default unler, the
i!:nvll'onrnenLI\I Appeals Uoanl IIII\Y nol.
Increase the arnoun t of Lhe peunf Lv
above that proposed In the comjilntut
or In .the mouton Cor uerautt. whichever
Is less. 'I'he EnvlronlllenLul A.lllll!uls
Board rnav rulopt, 1I\0011fy or set nahle
nny recouunemleu corupllauce UI' cur-
recutv e acLlon o ru ar 01' l'el'l1l1 L Act.tuu.
The Envlronmentnl Anpents Buanl IIIny
remand. the cnse 1.0 tne Pql!!lllltl/l' lJlfI-
cer for turt.her action.
161 FCl. 10116, July 23. 1999. AS'Alllellliell ilL (ift
"'1l220·I, JUII. 16.200:11

Subpart G-Flnal Order

§ 22.31 Flnolorder.
(a) Effect o( (llllll urdur. A Ilnnl nnlnr

constitutes the .Jlnn] ARellcy nctlon III
I'. proc eedf ng , 'rhe Clnal oru er shI\.ll not,
III any caae [I.ffect the rlgh~ of Lho
Agency or the Unl tell BtnLes 1.0 puraue
apIJI'op"'ate'llIjullctlllll or oLhor uIIIII-
taLJle relief 01' crtmtnnl HIlIll:LI()IIS [01'
any vlolaLions of law. 'l'he filial urrle r
shall resolve only thoua cuusea of I\C-
tlou alleged III the complaint. or for
proceedings commence" pu'raua nt, Lo
§22.13(u), alleged III tho cnnaeub nCTOO-
ment. The final order docs not wnlve ,
extinguish or otherwise artect reapouu-
ent's obligation to comply with nil np-
pllcable provisions of the Act nllli regu-
lations prornulgat.ed thereunder.
(b) Effective dale. A final 01'1101'Is ef-

fective upon filing. Where an InlLlnl de-
clalon becornea a final 01'1101'pursuant
to §22.27(0), the final oruer Is effecLlve
~6 days after the Inll.ll\l decision Is
served on the pnrttea.

(c) Payment uf a civil pcnnl/!I' The re-
spondent shall pn.y the full nruouut, of
any civil penalty assesaed In I.he filial
onlel' within 30 dllYs Ilrle,' Lhu oUccl.lve
d a te of the Hnn.1 orue r u nl eaa ot.lie rwtne
oruereu. PaYlllellt sho.lI 'ue 1I\IlIle hy
sending a caahler's check or ceruttteu
check to the payne apnul Hml III tho
complru nb, untees othenvlso 11I1\1.I'IIOL.,,1
by the complalnnnt. 'I'he check "Imll
note the caae title and uoctcet number.
ll.eepolltient el\l'.l1 s,erve cupf ea of the'
check or, other Inatrumeut uf pnymeut
011 the, lleglonal'llcl\rlll/l' Clerlt alii I 1111
complnlnant.· Collecl.lon of 11I1.~reHt un
overdue payments shllil be III ncconl-
Rllce with tile Doht Collectlon·Act.. :.II
U.S.C. :1717.
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1I1I OIlier relief. AllY filial order 1'0-
lJulrlllg compltunce 01' correctrve ac-
LlolI, 01' 1\ Pel'Iolt Action, shl\lI become
crrecttve a 1111enjorceable without fur-
ther nroceedtnaa on Lhe effective dute
or Lho fllIlll ordar unless oLhel'wlse 01"-
dared.

101 FillIll urders tu j;'edcml It(lellcies all
IIPlwIII. III A Chilli order of the Ellvll'oll-
muutn l AJllleals Uoanl Iaauetl pursuant
Lo § 211.311Lo I\. lIe"n"'Lmen~, I\ll'ency, 01'
Iuatrumcntnltt.y of 'the United States
sllllll become effective 30 Llnys atter ILs
nurvlce IIjlOIl Lho parutes unless the
hurul of 1.110af(ocLcd depnrt.munt., ng e n-
cv , 01' IlIsLI'ulllenLallLy rauueat.e II. COI1-
Ierunce wlLh Lhe AdmlnlstmLor in wrtt-
IIIK nrul SOI'VCSa COllY oC Lhe requeat on
Lhe IJlu'Lles uf record wlLhln 3U days of
scrvlco of Llie filial order. If a I.lmely
requeat ,Is made, a ueclalou uy Lhe Ad-
mlnlatrnt.or aha l l become the Ilua l
o I'lle I'.

I'AI A mut.tou Jor recolIBhlsl'aLlon pur-
aunnt 1.0 § 2:.1.32 ehutl 1101.toll uie 3U-day
period deacrlbed In paragraph (e)(l) oC
I.hls aect.lon unless apeclflcally so or-
Ilel'ell by, Lhe Environmental Appeals
Bonru.

§ 22.32 Motion to'recollslder 11 Ilunl
order.

MoLlons to reconsider a final onler
Issued pursuant to § 22.3U shall be flied
within JU days I\CLor aervtce oC Lho Clnal
order. Mo\.lons muat set forth I.he mat-
LeI'S cln.lrned to have been erroneously
decided and Lhe nature of the alleged
errora. Motions fOI' reconsideration
under Lhla nrovtalon shall be utrected
Lo, uud Ilcclllell hy, Lhe lilnvlrollnuml;l\1
Appente Bonnl. Moulcne for reconalder-
n ttun dlrecLetl t.o Lho Aumtmaurat.or,
rn Lhe r t.hau La Lhe mllvlronmenLal Ap-
.pnn la BUlu·t!. will not, he co natde red , ex-
cept III caaes that the Environmental
AIljlonls Honrtl hns referred to the 'A"~
1IIIIIIsLI'I\\;OI' PUI'DullnL Lo §22.4(a) aml In
which I.hll AdllllnlstraLor haa Issued tho
flllni 01'1101'. A motion Cor reccnstder-
at.tun ahn l l not aLay the effective date
of tho flnnl unler unloss so oruereu by
thu 1~lIvlrulllllolILI\I AJiPllnia Board.

§ 22.35

SubpOII H-Supplemenlal Rules
§ 22.33 Ille8cl-vetil

§ 22.84 Supplementnl rules goverllhl/l'
lilt, . ntlmlnislrntlve 118Se8!UJlellt o(
civil l'en"Uleo ••nder the Clenll AI•.
Ad.

(a) Scops. This section ahall a pul y, In
conjunctton wi th §§ 22.1 through 22.32.
In admtntatrat.tve proceedings to nSSCS8
a clvJJ penal ty conducted under aec-
tlons 113(11), 205(c)~ 211(11), and 213(d) of
Lhe Clean All' Act, as a rn enrtetl (42
U.S.C. HI3(ti). 'I621(c), '1516(111, mul
'W41(11». Where Iuccnatatenctee ex lat, bu-
tween this aect.Ion anti §§ 22.1 throuG'h
22.32, thla eectton shall apply,

(b) lS3II1IIICC uf 1I0Hce. Prior to Lho
Iaeuauce oC n final order aeaeaalng 1\
civil penalty. the person to whom Lho
oruer Is to be lasued shall be given
written notice of the propoaed Isauance
oC the order. Service of a complaint or
1\ COIIROIIL••g,·eemenJ; 1'1111 fln ••1 o ru e r
purauant, to §22.13 lIatlsCieil Lhls no Lice
req ul remen t.

~22.36 Supplemental rules governing
the ut.imlnlstrlltive U88essment oC

, civil ••enalltles UDder the Federlll In-
secticide, Fungicide, UIIlI
llodentlclde Act.

(a) Scope. This section shall apply. III
conjunction with §§ 22.1 through, 22.32,
If! allmlnlatrat1ve proceeLllngs to asaess
a clvtl penalty conducted under eecutou
14(11.)of the Federal Insecticide, Fun-
gicide, and Rodenttctde Act as amend-
ed ('/ U.S.C. 1361(11.)).Where Inconalst-
encles exist between thlll aectlon II.rill
§§ 22.1 through 22.32, this sect.ten shill I
Ilpply. .

(IJ) I'elltle. The preueartng courereuce
11.1111the hearing shall be h01<1 III tho
COUlIl.y, parish, or Incorporuteti cl Ly of
Lhe roanleuce or the person charged,
unl"Bs oLherwlee a g r-e ed III writing lry
all part.lea. Fo r a peraon whose resi-
dence Is outside thll Unltell Bt.at.ea.n nit
outelue auy terruorv ur uueseeatuu 01
the UnlLed SLates. the pre heu rl ng COII-
terence ami the hearing shall he held Ill.
Lhe lilPA oHice lIsLed at 'IUOli'lt 1.7 LhaL
18 ctoseat to ell.her the person's prl-
IIHUY place of bualneaa wlLhln Lhe
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§ 22.36

United States, or the primary plnce 'of
IJulllnesll at the peraou'a U.S. agellt, un-
1"811 otherwise a.greed by all parties.

§ 22.30 IHesehed]

§ 22.37, Supplemental rules governIng
IIdmluistrotive proceedings under
the SoUd Waste Disposnl Act.

(a ) Scope. This section ehall apply. In
conjunctIon wIth §§22.1 through 22.32.
III admlnlstratlve proceedings undar
sections 3005(d) and (e), 300B, 11003and
9006 oC the Solid Wasce Dleposal Act (42
U.S.O. 6925(d) and (e), 6920,' 6991b and
6991e) C"SWDA."). Where Inccnetst-
encies exlat bstween this eectton and
§§ 22.1 through 22.32. this sect.lon shall
apply.

(b) Correcttue actloll alld cOlllpl/alice or-
ders. A complaint may contain a com-
pl la.nc e order Issued under aect.lon
3001l(a) or section 1I006(a), 01' a correc-
tl ve action order 'Issued under sectIon
3000(h) or section 1I003(h)(4) oC the
SWDA. Any such order shall autornatt-
cally become a final order unless. no
later than 30 days after the order Is
served, the respondent requeets a hear-
Ing pureuant.to § 22.15. .

§ 22.38 SUI)plelDeotlil rules of practice
govern ng the ndminlstrutive RS~
sessmeut of clvll peuolUes under
the Clean Water Act.

(a ) Scope. This eect.lon shall apply, In
conjunotlon with §§22.1 through 22.32
and '§22.45, in admInIstrative pro-
ceedings for the aaaeaernent of any civil
penalty under eectlon 30!llg) or secttou
311(b)(6) of the Clean Water Act
("OWA"){33 U.S.O, 13111(1f) ami
1321(b)(6)}. Where inconsistencies exist
b atw ee n thle section and §§ 22.1 through
22.32, this section ahatt appty.
(b) COllsul/alloll with State3. For pro-

ceed lng a pursuant to section 309Ig). the
complainant shall provlde the State'
ng e ncy with the mosu direct authority
over the matters at Iaeue In the case all
opportunity to consult wIth the com-
plainant. Oornplalnant shall notify the
State agency within 30 days following
proof of service of the complaint 011 the
respondent 01', In the case of a pro-
ceeding proposed to be commenced pur-
euant to §22.13(b), no less than i() days
'hefore the Issuance of an order aeseaa-
:;Irlg a. cIvil penalty.
If.
~:t.,

40em Ch. I (7-1-03 Edillon)

'(c) AI/millis/rut/v/? nroceuure ""d jlU/j.

cilll rCII/I!III.A.cLloll of Lhe AdlllllllsLnlLul'
fOI' which review could 'hnvll ueeu on-
tallied under section fiU!1( h I(II of the
CWA. 33 U.S.O. 1369(hllll, ahn] l 1I0t ,1.10
SUbject to review III all arlnuulstrntlve
proceeding (01' the nsseSSlllellL of n civil
penalty under sect.lon 3()!l(g) 01' sect.ton
311(b)(6).

§ 22.:lIJ Suppfemeutnl rutes guvcr"hll{
the ndmlnlstrntlvo nsse!lsmellt' of
civil pennltles under sccUon lUll of
the Comprehcnslve I~nvirollmcnllli
Ilesponse, CO"'l'onRuUun, 1111111.1.
Dblllty Act of IOBU, ns.nmcudcd,

(a) SCUllC. This sect.ton /lhnll npllly. In
conjunct.Ion wlLh §§22.JU Lhruugh :1:.1.:12,
III admllllsLi'aLl~s proceelllJilfs fUI' Lhll
assessment of any civil ,pellalLy uurler
eecblon ,109 of the OOIlJIII'ehcnRlve gllvl-
ronmentnl Itesponae, COIIIIIBlIsnLlon.
and Llaulll ~y Act, of 19U().(III nmollliud
(42 U.S.O. 9I1U9).Where lucnnaleteuctua
extat i bet.weeu this section a 1111§§22.1
through 22.32, this seoLlon,shall apply.
(bl Judicial review. Any perscu who re-

quested a hearing wl th respect Lo a.
,Class II civil pelllllty urular secLlon
109(b) of CEROLA, 42 U.S.O. 96U9(1I),mul
who Is the recipIent of n final order as-
sessing a civil penalty may file a JleLI-
tlon for JUdicial, review of such order
with t.he unIted States Court of Ap-
peals for .the DIstl'lct oC Onlumh!n 01"
Cor any other cIrcuit In which such per-
son resides or tl'ansacts bus+neea. Any
person who requested R.iteBrlng wlth
respect, to a. Olase I civil penal ty under
section 109(a){4) of OEHOLA, 42 U.S.O.
96011(&)(4),and who Is the reclplenL of n
final artier assessing Lhe civil pennlLy
may file a pstltlon Cor Iudlctat revluw
of such order wlLh the aplH'oprlate dls-
'tl'lct court of the UIIItod Stntes. All pc·
tlttons must be (lieu wlLhln :III !l1\.Ysof
the da te the orrler IIIa 1.1:IlIg tho nsaese-
ment was served all Lhe pnrt.les. ,
(c), Payment, of civil I)euall" usscsseu.

Payment of civil peualttea nesesaed III
the final order' shall be mnde by (or-
warding a cashier's checlc, pnynhl e to
the "IllPA, Hnzurduus Bubatnucaa
Superfund," In the amount nsaceaeu.
and notlug the case tWo nil" docket
number, to the appropriate reg lunal
Buperfund Lockbox Depost tory.
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Q 22.4 I Supnleruentnl rules gover'ning
tho ndll1lnlstrntive n8se8Sllle ••t of,
oj'vll pellnl,lIcs under Title II of the
TUllic 8l1h~tnllce Control Act, CII-
nclcd 41S8oelion 2 of tho Asbestos
Jlllznrd 1~III"rlJellcy flosl'ollse Act
(All EllA).

t a ) SCOPI!. This section sh ••.lI, apply. In
coujunct.tun with §§22.1 Llnough 22.32,
In 1l.llIlllllsLI'I~tlve proceedings to assess
a civil pennlLy conducted under' sectlOIl
2()1 of the 'l'oxlo Subatnucea Ooutrol
Act ('''I'SOA'') (Hi U.8.C. 2(41). Where
lncunelatenclaa exist between this sec-
tion nnd §§ 22.1 t.hroug h 22.32, this aec-
t.Ion shall apply.

(hi Colleellull of dull penultu, Any civil
ponnl Ly couectou unuer 'rSOA section
2()7 ahnll he used uy Lhe locnl edu-
cational agency Ior purposes oC com-
plying wlLh 'I'ltle Jl oC 'rSOA. Any por-
Lion oC a olvll penalty remainIng
uneperu, n(Lel' a local educntlonal agen-
cy nchlevee compliance shall be depos-
Ited Into the Asbestos 'I'ruab Fund es-
tablished under section 6 oCAHERA.

A22.42 Supplementnl rules governing
tho at.lmlnisLrotivo Dssessment of
civil pennlUes for vlolaUous oCcom.
plinnce orders Issued to owners or
operutors of public waleI' systems
••nder "art U of the SBre llrlDlcing
Wntor Act.

(n) Scope. 'I'hls section 8hall apply, In
conjunction with §§ 22.1 through, 22.32,
In adrnl nlabra t.lva prcceedlngs to assess
a c1v11. peria l ty under sectIon
H14(gI(3)(H) of the Safe Drinking Water
Act. 42 U.S.O. 300g-3(g)(3)(B). Where In-
cOlIslstencles' exist be t.ween Lhls aeo-
tlon and §§ 22.} throng it 22.32. thlB see-
tton 8hl111apllly. '

(1.1) Choice of forum. A coruula+ut
which spRcUI.,,, Lha.t ••ubpart; I or I.hl ••
pnrt nppl lee ahaf l also sLate that re-
8ponllollt has n I'lgh~ to Bleat a hsal'lng
011 tho record In nccordanca with 6
U.8.0. 654. and thnt reeponuent waives
this rl({ht unless It requests In Its BII-
awer n hearln/{ on the record In nccoru-
DIlCOwith 6 U.S.C. 651. Upon BIICh re-
queab, the !lcglonnl Hearing Clerk shall
recnpl.lon Lhe documents In the record
as necessary, and notify the partf ea of
Lhe chnug es.

.'

§ 22.44

§ 22.43 Supplementul rules Ilovernllll:
tho ndlllillJstl'IItive nssessment ••r
civil penaltles agulust a Iedcr nl
ngency under the Sofe Drlnl,IIIIi:
Wilter Act.

(11.) Scope. This section shall apply. In
conJuncLlon with U22.1 through 22.:J2.
In admlnlatrattve proceedings to aaseae
a civil venalLy figlllnsL a Ieuernt ag ency
undar sectIon 144'1(1.1) of the Safe Ddnl<.
Ing Water AcL, 42 U.S.O. 300j.6(u).
Where . Inconsistencies exist -between
this aeoulon and §§22.1 through 22.:12,
Lhls section ehall apply.
(b) Effective date' of fIlial penalty orrter,

Any Jlenalty order Issued pursuant to
Lhls section IUIlI sec\.lon 1441(11)of t.he
Bafe Drlnl(lng Water Act Qhall becorne
eUect.lve 30 days a{ter it has beun
served on the parties.

(0) Public tlOiice of Jillal pellulty order.
Upon the Issuance, of a final pe na lLy
order under Lhle section, Lhe Aumtnts-
trator shall prov lde publlo not.Ice of tho
oruer uy pubJJcatlon. and by pl'ovldlJlg
notloe to any person who requee ta such
notIce. 'I'he notlce ehalJ Include:
II) 'I'Iie docket number oC tue order;
(2) The address and phona number of

the Reg Iorra l Hearing Olerk from whom
a cupy of the order may be olltalned;
(3) 'I'he location of the faclll ty where

violations were found;
(1) A uescrlptton of the vIolations;
(6) 'I'he penal ty that was aaeeaecd:

auu
(6) A no t.lce that allY Interested ))01'-

son may, withIn 3Udays of the date the
order becomes final, 'obtaln judicial re-
view of ths penalty order pursuant to
secLlon 144'1(h) of the SaCe Drinking
Water Act, and Instruction that per-
SOliS aee k lng Judicial review shall 111'0-
v lu e coplea of any appe a 1 to thl> I'e •.••ons
described In 10 ern 135.i1(a).

§ 22.44 SUllplemeutul rules of ••rncUco
cover •• ,il! tbe t" •..•nlnntioll of """.
lUils under secUon 402(0) of IIaD
Clenn Willer Act or undcr sect luu
3008( ••)(3) of the Hesoul'ce CUll'

servntlou nnd Ilecovery Act.
(a) Scope of this subpart. The su ppj o-

mental rules or praut.lca In this auhpart
shall ateo apply In conluncuou wltll
the Ooneclhlated Rules of Pract.lce III
thls p:u·t and with tho administrative
proceerllnge lor the termInation of per.
mils under eectton 402(1\) of the Clean
Wat.er Act or under sectIon 30U8(n}(3)uf
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§ 22.45

till! Resource Conservation 111111Recov-
ery Act. NotwJ thatarullng the Oonaull-
dated RuJes of Practice, these supple-
mental rules shall govern with respect
to the termination of suoh permits.
(b) In auy proceeding to terminate a

perml t for cause under § 122.64 or § 270.43
D[ this chapter during the term of thl!
permit;
(l) The complaint shall, In addition

to the requirements of §22.14(b), con-
tain any additional Information specl-
C1edIn § 124.0 of this chapter;

(2) The Director (as defined In § 124.2
D[ this chapter) shall provide public no-
tice of the complaint In accordance
with § 124.10 of this chapter, and allow
[or public comment In accordance with
§ 12'1.11of this chapter; .and
(3) The Presiding Officer shall admit

Into evidence the contents of the Ad-
ministrative Record described III § 124.9
of this chapter, and any public ·com-
mente received.
105 ru 30904, "" ••yo 16, 20001

§ 22..16 Supplemental rules governing
public notlce and comment in pro-
ceedings under aacrlons S09(g) and
SI 1(b)(6)(81111) of the Olean Woter
Act Bud secrlon 1423(0) of the SuCe
Drinking Wllter Act.

(a) Scope. This section shall apply, In
conjunction with §§22.1· through 22.32,·
In administrative proceedlngs for the
asaesamant of any civil penalty under
sections 309(g) and 311(b)(6)(B)(1l) of the·
Clean Wat.er Act (33 U,S.O: 1319(g) and
1321(b)(6)(B)(1l», and under section
1423(0) of the Bafe Drinking Wa.ter Act
(42 U.S.C. 300h-2(c». Where Inconslst-
enctes exist bstween this aectton and
§§ 22.1 through 22.32, ·thlo· section shall
apply.
(b) Public llotlce.-(1) General. Com-

plainant shall notify· the publlo before
assessing a civil penalty. Buch notice
shall be provided within 30 days fol-
lowing proof of service of the COII\-
plaint on tho respondent or, In the case.
of a proceeding proposed to be COIll-
menced pursuant to § 22.13(b). 110 lese
Limn 40 days before the Iaauance of an
order assessing a civil penalty. The no-
tice period begins upon first publica-
tion of notice.

(2) Type alld content of public nonce.
'The cornpllllnant shall provide publlc
1I0LIce of the complaint (01' the pro-

(
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posed consent p.greolJlont If §2:.1.I:llh) III
appllcable) by a lJIeLhod ruuaunnulv
calculated i:.o provide notice, a nd shall
also provide notice directly to any per-
son who requests such not.lee, The no-
tice shall Incl ude:
(1) The docket number of the pro-

ceeding; .
(\1) The na.me a nd uddresa of the CUlII-

plalnant. and l·espoI1l1enL. anrl t.h e per-
aonIrorn whom Infonnatlon all the pro-.
ceedlng may be obtained. and t.he all-
drees of the Reglonlll Bearing Olerk to
whom appropriate couuneut.a shall he
directed;
(\11) The locnulon of the stte or Iaull-

Ity Irom which tho vlolittlons are nl-
Ieg ed, and any applicable jlenult 1111111-
uer:
(Iv) A descrlJltlon of t.ho vlolaLloll al-

leged and tho relief sought; and
(v) A notice that paraoua shall auh-

mlt comments to thu lleglolllli 11eo.rllll{
Clerk, ami Lho Ilenlllllle fur sllch Huh-
Illissions.
(0) COl/II1/BIltb!/ a "erson wIlli Is IIlll II

party. 'l'be (ollowlng provtatoua apilly III
regard to comment by 0.. peracu .not a
party to a proceedlng i

(1) Partlclpnlloll ill procecdtuu. (\) Any
person wishing to participate In the
proceedings must notify the Iteg lonal
Hearing Clerk. In wl"ltinlI within the
public notice perlotl under pa.rag rnph
(b)(1) of this section. The person muat,
provlue his name, complete lill\lllng nd-
dress, and state that he wishes to par-

... tlclpati:t In the proceeding.
(Il) Tho .Prealdlng Ofllcer shall pro-.

vide notice of aily hearing on theruer-
ILs to any ·person who has llIot tho re-
qulrements oC \lill'l\graph (0)( 1111)01 thl8
aect.lnn at least 20 days prior to Lhe
scheduletl hearing.
(III) A commenLer may present wrtt-

ten comments for the record at IlIlY
time prior to the oloee of the record.
(Iv) A commencer wishing 1.0 present

ev nlauce at II hearing. on tho· 1II01'lt.a·
ehall notify, In writing. the I'reohlllllf
Offlcel' a.nd the parblea of Its In tun t at
least 10 dlJ.Ys prior to the scheduled
hearing. 'l'hls notice must Illclude a
cOPY- oC any document. to he Introducml,
a description oC the evidence to be nra-
aenued, and the Identity of any witness
(anti quallflcatlons If an expert), and
the aubject, Jllatter of the testllllollY·
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(v) ~II all.V hearlllg on the merits, Il
'<;(l1I1I110IlLel'llIay In'esellt evltlence. 111-
uludtug dtrect testimony subject 1.0
.CI'09Sexmulne.t.lou by the parties;

(vi) 'I'he Preatdlng Off'Icar shall have
Lhe· Illscretion to establish the extent
of commencer Illll·tlcipatioll III any
uther acheduteu acLlvlty. .
(21 LIlliit 11IIuus. A commeuter may not

CI·oas-examlne nllY witness In allY heur-
inre 1\1\11·shall 1101.be subject to or PI\I'-
LlclpaLe In allY utscoverv 0" pnillliadilg
exchange. . .. , .
(3) QIIl!:k resolutloll uud sell/el/umt. No

Ilroceel!lng subject \.0 Lho public notlce
nrul cuuuueut, provllll01l6 or pl\rolJraphs
(IJ) and (c) 01 this sectton llIay be re-
aulverl or lIo\,\,lell under i22.10, or COIll-
menceu 1I111lor,2:d.13Ib), llllLll IU lIaYII
allol' Lho close of the comment. period
prov hled III parng rnph (cl(l.! of- this see-
t.Iou.
·14) I'etillull to set aside a C/JIlSClitagree-

IIwilt nllil !lropused Jilin/ nnter. (I) COOl-
••Iallllllll. alrn l] III'ovllla - t.o ench com-
meut.er, hy cer tttteu ·mall, return re-
ceillt requesLed, bu t not to the He"
g lount Hearing Cleric 01' Prestdtns Offi-
cer, 1\ cupy of 1\1lYconsent agreement
batwuen Lhs part.Iea anu the proposed
Hnnl order. ..
(III Within ~O days of receipt of the.

couseut agreement and propoaed final
order a conuneuter may petition the
Iteg lona l Aumlutatrator (or, COl'caaea
uuuuueuced nt mPA lIeadqual·ters, tile
mnvironlllental Appeals Bourd).. \'0 set
'nalue the coueent agreement and pro-
posed flnnl order on the basis t.hat ma-
terial .evldence WI\.S not constdered.
Copies of the petition shall be aerveu
011uie part.lea. but shall not be sent to
tllfl Itcglonal lIeal"lnlf Gleric 01' I.he Pre-
uhllng·OUlcer.
till) Within 15 tlays of recetpt-of a pe-

t.ll luu, tho comptatuant mav, with no-
tice 1.0 Lho Ilolflonal Atlmlnlstrator 01'
gnvlronlllenLal Appenls BOI\I·tI 1\1111to
tne commenl.er, wlLllllraw the consent
nllreullIonL and propoaad fll 11\I onler to
cllnshlel' the matlors rnlsell III the petl-
Lion. If Lhfl complainant does 110t give
not.Ice 01 wlLhllrawal within 15 days of
I·ocelpt of tho petition, the Regional
AIIllIllIlRLmlor or gllv Irn IIIII1111Lnl AlI-
Ilunia llcnrtl shntl asslgll 1\ PeLI uon Of-
ricer \'0.coI1911181"arul rule 011 the petl-
LIon. The. Pet.lt.lon Off'loer ahalt be 1\11-
oLh"r Pnlli<1I111fOfficer, not uuierwtee

§22.t\5

Involved In the case. NoLlce of 1.hls aa-
slglllllent shall ue sent \'0 the partlos.
anti to the Presiding Officer.
(Iv) Within 30 tlays of aealg nment. of:

the Petition OUlcer, t.he comptatnaut
s!lal1 preaent to the Pet.ltlon Officer II.
oopy of Lhe complaint anu a wrlt.t.en re-
sponse to the petlt.loll. A copy of tho
reaponse shall be provided to the par-
tlell anti to the cummeut.er. but 1101.tu
the Reg Iona l Hearing C1el"k 01' PI'C-
sltllilg Officer.

(v) 'rhe Pettttun Off'lcer shall review I
the petf tlou, and complainant's I·e-!
spunae, arul shall file with \'hll Reg iuun l .
Heartng C!erk, with coplea to the par-
ties, the commenter. and Lhe PI'esldhll{
Offf cer, wrtt ten findings aa to:
(AI 'I'he extent, 1.0 which the peLILlulI

sLa\'es all Issue .relevant and mut.ertn l
1.0. the Issuance of the proposed fllml
order;
(HI Whether cumpta.lna ut adelllJlLtel.V

cuuahlered arul responded to tho \llll.l-
LIon; (\IHI
(0; Whether a resolution of the pro-

ceeumg by the part.lee Is IlllpropdllLe
without It hearing.
(vi) Upon a flntllng by the Petition

OUlcer that a hearing 18 approprta.te ,
the Presiding Officer shall order that·
the cOllsen'\; ag r earne n t, arul proposed
final order be Bet aside anti shall eatab-
llsh a schedule for 1\hearing.
(vll) Upon a f1ntllng by the Petltloll

Offlcel' t1iat a reaol ut.lon of t.hu pro-
ceedlng wltll(~ut a hearing Is appro-
prlata, the Petition Officer shl\\I Issue
an order tlenylng the petition anti at.at-
Ing reasons for the denial. 'I'he Petll.lon
Officer shall:
(Al Irlle Lhe order with the ll.eglollal

lIc/l.I·ln/l OIel-I,;
(8) Sel've ccptes of the .oruer 011 t.ho

parties and the commenter; anti
(0) Proville pu hl io noLlce of Lho

nrdar.
Ivlll) Upon ILflnlling by Lhe PeLILlolI

Off lcar \'hat a resolution of the pro-
ceedlng without a hearing 19 upprn-
pl"late, the Reg Iona l Adrntntat.rul.or
1l1ay Ieaue the pro poaed final ord e r,
which shall become final 30 days afLUJ·
bol.h the order denying the peLILlon and
a property- signet! consent ng reernunt
are filed wlLh Lhe Itegfounl Hearhur
Clerk, unleas further patltton for re-
view Is flied by a notice of appeal III
the apprcprtnt.a unn.eu States Dtst.rtct,
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CLEAN AIR ACT STATIONARY SOURCE CIVIL PENALTY POLICY
I. INTRODUCTION

Section 113(b) of the Clean Air Act, 42 U.S.C. § 7'413(b),
provides the Administrator of EPA with the authority to commence a
civil action"against certain violators to recover a civil penalty
of up to $25,000 per day per violation. since July 8, 1980, EPA
has sought the assessment of civi 1 penal ties for Clean Air Act
violations under Section 113(b) based on the considerations listed
in the statute and the guidance provided in the civil Pepalt:lPolic ....•issued on that date. "

On February 16,198'4, EPA'issued the Policy on"civil Penalties
(GM-21) and a Framework for Statute-Specifi~ Approaches to Penalty
Assessments (GM-22). The policy focuses on ~he general philosophy
behind the penalty program. The Framework provides quidance to
each program on how to develop medium-specific penalty policies.
The Air Enforcement program followed the Policy and the Framework
in drafting the Clean Air Act Stationary Source Civil Penalty
Policy, which ~as issued on September 12, 1984, and revised March
25, 1987.. This policy amends the March 25, 1987 revision,
incorporating EPA's further experience in calculating and
negotiating penal ties. This guidance docwnent governs only
stationary source violations of the Clean Air Act. All violations
of Title II of the Act are governed by separate guidance.

The Act was amended on Nove:'lber 15, 1990, providing the
Administrator with the authority to issue administrative penalty
orders in Section 113(d), 42 U.S.C. § 7413(d). These· penalty
orders may assess penalties of up to $25,000 per day of violation
and are generally authorized in cases where the penalty sought is
not over $200,000 and the first alleged date of violation occurred

.- no more than 12 months prior to initiation of the administrative
action.. In an effort to provide consistent application of the
Agency's civil penalty authorities, this penalty policy will serve
as the civil penalty guidance used in calculating administrative
penalties under Section 113 (d) of the Act and will be used in
calculatinq a minimum settlement amount in civil judicial casesbrought under Section 113(b) of the Act.. .

In calculating the penalty amount Which should be sought in an
administrative complaint, the economic benefit of noncompliance and
a gravity component should be calculated under this penalty policy......-..us.inq...the....!nost--ag.gressi.V-ELassumptions_suppo.r_tab~eP-leadinqs-•.•il1-- ...._
always include the full economy benefit component. As a general
rule, the gravity component of the penalty plead in administrative
complaints may not be mitigated •. However, the gravity component
portion of the plead penalty may be mitigated by up to ten per cent
solely for degree of cooperation. Any mitigation for this factor
must be justified under Section II.B.4.b. of this Policy. The
total mitiqation for good faith efforts to comply for purpose of
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determining a settlement amount may never exceed thirty per cent.
Applicable adjustment factors which aggravate the penalty must be
incl uded in the amount. plead in the administrative complaint.
Where key financial or cost figures are not available, for'example
those costs. involved. in, calculating the BEN calculation, the
highest figures supportable should'ce used.•

.-This policy will ensure the penalty plead in the complaint is
never lower than any revised penalty calculated later based on more
detailed information. It will .also encourage sources to provide
the litigation team with· the more accurate cost or financial
inforlllation. The penalty. may t~en be recalculated during
negotiations where justified under this policy to reflect any
appropriat.e adjustment factors. In admin.istrative cases, where the
penalty is' recalculated based upon information received in
negotiations or the prehearing· exchange, the administrative
complaint must be amended. to reflect the new amount if the case is
going to or expected· to go to hearing. This will ensure the
complaint reflects the amount the government is prepared to justify
at the hearing. This pleading policy also fulfills' the ,obligation
of 40 C. F.R. § 22.14 (a) (5) that all administrative complaints
include "a statement explaining the reasoning behind the proposedpenal ty."

This policy reflects the factors enumerated in Section 113(e)
that the court (in Section 113(b) 'actions) and the Administrator
(in Section 113 (d) actions) shall take 'into consideration in the
assessment of any penalty. These factors include: the size of
the business, the economic impact of the penalty on the business,
the violator's full compliance history and. good faith efforts to
comply, the duration of the violation, payment by the violator of
penalties assessed for the same violation, the economic benefit of
noncompliance, the seriousness of the violation and such other _factors as justice may require.

This document is not, meant to control the ,penalty amount
requested in judicial actions to enforce existing consent decrees. 1

In judicial cases, the use of this quidance is limited to pre-trial
settlement of enforcement actions. In a trial, government
attorneys may find. it relevant and helpful to introduce a penalty
calculated under this policy, as a point of reference in a demand
for penalties. However, once a case goes to trial, government
a-t.to.rne.y.s..-_should._deman.d._~~~rgerpenal tY. than the minimum
se~tlement figure as calculated. under the POI1CY.

1 In these actions, EPA will normally seek the penalty amount
dictated by the stipulated. penalty provisions of the consent
decree. If a consent decree contain$ no stipulated penalty
pz-cvasacns , the case development team should propose penalties
suitable ·tovindicate the authority of the Court.
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The general policy applies to most Clean AiT Act violations.
There are some types of violations, however, that have
characteristics which make the use of the general policy
inappropriate. These are treated in separate quidance, included as
appendices. Appendix I covers violations of PSD/NSR permit
requirements. Appendix II deals with the gravity component for
vinyl chloride NESHAP violations. Appendix III covers the economic
benefit and gravity components for asbestos NESHAP demolition and
renovation violations. The general policy applies to violations of
volatile organic compound requlations where the method of
compliance involves installation of control equipment. separate
guidance is provided for VOC violators which comply through
reformulation (Appendix IV). Appendix VI deals with the gravity
component for volatile hazardous air pollutants violations.
Appendix VII covers violations of the residential wood heaters NSPS
regulations. Violations of the regulations to protect
stratospheric ozone are covered in Appendix VIII. These appendixes
specify how the gravity component and/or economic benefit
components will be calculated for these types of violations.
Ad jus":ment, aggravation or mitigation, of penalties calculated
under any of the appendixes is governed by this general penalty.
policy. .

This penalty policy contains two components. First, it
describes how to achieve the goal of deterrence through a penalty
that removes the economic benefit of noncompliance and reflects the
gravitY'of the violation.· Second, it discusses adjustment factors
applied so that a fair and .equitable penalty will result. The
litigation team~ should calculate the full economic benefit and
gravity components and then decide whether any of the adjustment
factors applicable to either component are appropriate. The final
penalty obtained should never be lower than the penalty calculated
under this policy taking into account all appropriate adjustment
factors including litigation risk and inability to pay.

All consent agreements should state that penalties paid
pursuant to this penalty policy are not deductible for federal tax
purposes unde~ 28 U.S.C. § 162(f).

2 with respect to civil judicial cases, the litigation team
••..i11 consist of the Assistant Regional counsel, the Office of
Enforcement attorney, the Assistant United states Attorney, the
Department of Justice attorney from the Environmental Enforcement
Sec~ion, and EPA technical professionals assigned !:o the case.
with respect to administrative cases, the litiqation team will
generally consist of the EPA technical professional and Assistant
Regional Counsel assigned to the case. The recommendation of the.
litigation team must be unanimous. If a unanimous position cannot
be reached, the matter should be escalated and a decision made by'
EPA and the Department of Justice managers, as required.
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The procedures set out. in this document are intended solely
for the guidance of government personnel. They a~e not intended
and cannot be relied upon to create rights, sUbstantive or
procedural, enforceable by any party in litigation with the United
states. The Agency reserves·the right to act at variance with this
policy and to change it at any time without public notice.

This penalty policy is effective immediately with respect to
all cases in which the first penalty of:fer has not yet beentransEitted to the opposing party.
II. THE PRELIMINARY DETERRENCE bMOUNT

The February 16, 1984, Policy on Civil Penalties establishes
deterrence as an important goal of penalty assessment. More
specifically, it says that any penalty should, at a minimum, remove
any significant economic benefit resulting from noncompliance. In
addi tion, it should include an amount .beyond recovery of the
economic benefit to reflect the seriousness of the violation. That
portion of the penalty which recovers the economic benefit of
noncompliance is referred to as the "ec:onomicbenefit component; ••
that part of the penalty which reflects the seriousness of the
violation is referred to as the "gravity component. II When
combined, these two components yield the "preliminary deterrenceamount."

This section provides guidelines for calculating the economic
benefit-component and the·gravity component. It will also discuss
the limited circumstances which justify adjusting either component.

A. THE ECONOMIC BENEFIT COMPONENT
In order to ensure that penalties recover any significant

economic benefit of noncompliance, it is necessary to have.reliable
methods to calculate that benefit. -The existence of reliable
methods also strengthens the Agency's position in both litigation
and negotiation. This section sets out guidelines 'for computing
the economic benefit component. It first addresses costs which are
delayed by noncompliance. Then it addresses costs which are
avoided completely by noncompliance. It also identifies issues to
be considered when computing the economic benefit component for
those violations where the benefit of noncomcliance results from
factors other than cost savings. The section concludes W.~.:tL~ hu _---------discussionof the limited circumstances where the economic benefit
component may be mitigated.

1. Benefit from delayed costs
In many instances, the economic advantage to be derived from

noncomoliance is the ability to delay making the expenditures
necessary to achieve compliance. For example,. a facility Which



fails to in~tall a scrubber will eventually have to spend the money
needed to install the scrubber in order to achieve compliance.
But, by deferring these capital costs until EPA or a state takes an
enforcement action, that facility has achieved an economic benefit.
Among the types of violations ·which may result in savings from
deferred cost are the following:

• Failure to install equipment needed to meet emission
control standards.

• Failure to effect process changes needed to reduce
pollution.

• Failure to test where the test still must be performed.
Failure to insta~l required monitoring e~ipment.

The economic benefit of delayed compliance should be computed
using the "Methodology for computing the Economic Benefit of
Noncompliance," which is Technical Appendix A of the BEN User's
Manual. This document provides a method for computing the economic
benefit of noncompliance based on a detailed economic analysis.
The method is a refined version of the method used in the previous
Civil penalty Policy issued July 8, 1980, for the Clean Water Act
and the Clean Air Act. BEN is a computer program available to the
Regions for performing the analysis. Questions concerning the BEN
model should be directed to the Program Development and Training
3ranch in the Office of Enforcement, FTS 475-6777.

2. Benefit from avoided costs
Many types of violations enable a

permanently certain costs associated with
include cost savings for:

violator to
compliance.

avoid
These

• Disconnecting or failing to properly operate and maintain
existing pollution control equipment (or other equipment
if it affects pollution control).

• Failure to employ a sufficient number of adequately
trained staff.

•

Failure to establish or follow precautionarv methods
required by regulations or permits. .
Removal of pollution equipment resulting in process,
operational, or maintenance savings.
Failure to conduct a test which is no longer required.•



- 6 -

-Disconnecting or failing to properly operate and maintainrequired monitoring equipment.
• Operation and maintenance of equipment that the violatorfailed to install.
The benefit from avoided costs must also be< computed using

methodology in Technical Appendix A of the BEN User's Manual •
.The benefit from delayed and avoided costs is calculated

together, using the BEN computer program, to'arrive at an amount
equal to the economic benefit of noncompliance for the period from
the first provable date of violation until the date of compliance.

As noted above, the BEN model may be used to calculate only
the economic benef it accruing to a violator through delay or
avoidance of the costs of complying with applicable requirements of
the Clean Air Act and its implementing requlations. There are
instances in Which the BEN methodology either cannot ·compute or
will fail to capture the actual economic benefit of noncompliance.
In those instances, it will be appropriate for the Agency to
include in its penalty analysis a calculation of the economic
benefit in a manner other than that provided for in- the BEN'methodology.

In some instances this may include calculating and including
in the economic benefit component profits from illegal activities.
An example would be a source operating without a preconstruction
review permit under PSD/NSR regulations or without an operating
permit under Title V. In such a case, an additional calculation
would be performed to determine the present value of these illegal
profits which would be added to the BEN calculation for the total
eco-nomicbenefit component. Care must be-taken to account for the
preassessed delayed or avoided costs included in the BEN
calculation when calculating illegal profits. Otherwise, these
costs could be assessed twice. The delayed or avoided costs
already accounted for in the BEN calculation should be subtracted
fr.omany calculation of illegal profits.

3. Adjusting the EconomiC' Benefit Component
As noted above, settling for an amount which does not recover

the economic benefit of noncompliance can encourage people to wait
..---.-.-..-untll-EEA--o.L. __th~S_t_a.:t~begins an enforcement action before

complying. For this reason, -it is general Agency policy not to---..-.--.-
adjust or mitigate this amount. There are three general
circumstances (described below) in which mitigating the economic
benefit component may be appropriate. However, in any individual
case where- the Agency decides to mi.tiqate the economic benefit
component, the litigation team must detail those reasons in the
case file and -in any memoranda accompanying the settlement.
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Following are the limited circumstances in which EPA ,can
mitigate the economic benefit component of the penalty:

a. Economic benefit component involves insignificant
amount .

Assessing the economic benefit component and subsequent
negotiations will often represent a substantial commitment of
resources. Such a commitment may not be warranted in cases where
the magnitude of the economic benefit component is not likely to be
significant because it is not likely to have substantial financial
impact on the violator. For this reason, the litigation team has
the discretion not to seek the economic benefit component where it
is less than $5,000. In exercising that discretion, the litigation
team should consider the following factors:

• Impact on violator: The likelihood that assessing the
economic benefit component as part of the penalty will
have a noticeable effect on the violator's competitive
position or overall profits. If no such effect appears
likely, the benefit component should probably not be
pursued.
l'he size of the gravity component: If the gravity
component is relatively small, it may not provide a
sufficient deterrent, by itself, to achieve the goals of
this p~licy. In situations like this, the litigation
team should insist on including the economic benefit
component in order to develop an adequate penalty.
b. compelling public concerns

The Agency recognizes that there may be some instances where
~here are compelling public concerns that would not be served by
taking a case to trial. In such instances, it may become necessary
~o consider mitigating the economic benefit component. 'This may be
done only if it is absolutely' necessary to' pres~rve the
countervailing publiC interests. such settlement might be
appropriate where the following circumstances occur: '

• The economic benef it component may be mitigated where
recovery would result in.plant closings, bankruptcy, or
other extreme financial burden, and there is an important

________publ-ic-interest-in- al_10w-ing-'the-,~i-rm-to-oon~·i-nue-in--'-...,--.'"
business. Alternati ve payment plans, such as installment
payments with interest, should be fully explored before
resorting to this option. otherwise, the Agency will
give the perception that shirking one's environmental
responsibili:ies is a way to keep a failing enterprise
afloat. This exemption does not 'apply to situations
where the plant was likely to close anyway, or where
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there is a likelihood of continued harmful noncompliance.
The economic benefit component may also be mitigated in
enforcement actions against nonprofit public entities,
such as municipalities and publicly-owned utilities,
where assessment threatens to disrupt continued provision
of essential public services.
c. Concurrent section 120 administrative action

EPA will not usually seek to recover the economic benefit of
noncoEpliance from one violation under both a section 11J(b) civil
judicial action or 113(d) civil administrative action and a Section
120 action. Therefore, if a Section·120 administrative action is
pending or has been concluded against a source for a particular
violation and an adEinistrative or. judicial penalty settlement
amount is being calculated for the same violation, the economic
benefit component need not include the period of noncompliance
covered by the s~ction 120 administr~tive action.

In these cases, although the Agency will not usually seek·
double recovery, the litigation team should not automatically
mitigate the economic benefit component by the amount assessed in
the section 120 administrative action. The Clean Air Act allows
dual recovery of the economic benefit, and so each case must be
considered on its individual merits. The Agency may mitigate the
economic benefit component in the adlninistrative or judicial action
if the litigation team determines such a settlement is equitable
and justifiable. The litigation team should consider in making
this decision primarily whether the penalty calculated without the
Section 120 noncompliance penalty is a sUfficient deterrent.

B. THE·GRAVITY COMPONENT
As noted above, the Policy on Civil Penalties specifies that

a penalty, to achieve deterrence, should. recover any economic
benefi t pf noncompliance, and should also include an amount
reflecting the seriousness of the violation. section 113(e)
instructs courts to take into consideration in setting the
appropriate penalty amount several factors including the size of
the business, the duration of the violation, and the seri~usness of
the violation.· These factors are reflected in the "gravity
component. II This section of the policy establishes an approach to
quantifying the gravity component.

-----·----------Ass-i~£ng:--a· -dollar figure to-fepreserf'f-t:ne-qravity of the
violation isa process which must, of necessity, involve the
consideration of a variety of factors and circumstances. Linking
the dollar amount of the grav'ity component to these objective
factors is a useful way of insuring that violations of
approximately equal seriousness are treated the same way. These
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objective factors are designed to reflect those listed in Section
113(e) of the Act.

The specific objective factors in this civil penalty policy
designed to measure the seriousness of the violation and reflect
the considerations listed in the Clean Air Act are as follows,:

• Actual or possible harm; This factor focuses on whether
(and .to what extent) the activity of the defendant
actually resulted or was likely to result in the emission
of a p,ollutant in violation of the level allowed by an
applicable State Implementation Plan, federal regulation
or permit.

',

• Importance to the regul atory scheme: This factor focuses
on the importance of the requirement to achieving the
goals of the Clean Air Act and its implementing
regulations. For example, the·NSPS regulations require
owners and operators of new sources to conduct emissions
testing and report the results within a 'certain time
after start-up. If a source owner or operator does'not
report the test results, EPA would have no way of knowing
whether that source is complying with NSPS emissions
limits.
Size of viola~:.2l:: The gravity component should be
increased, in proportion to the size ,of the violator's
business.

The assessment of the first gravity component factor listed
above, actual or possible harm arising from a violation, is a
complex matter. For purposes of determining how serious a given
violation is, it is possible to distinguish violations based on
certain considerations, including the following:

• Amount of pollutant: Adjustments based on the amount of
the pollutant emitted are appropriate.

• sensitivity of the environment: This factor focuses on
where the violation occurred. For example, excessive
emissions in a, nonattainment area are usually more
serious than excessive emissions in an attainment area.
Toxicity of the poIluta.nt: Violatlons involving "toxic-----------
pollutants regulated by a National Emissions Standard for
Hazardous Air pollutants (NESHAP) or listed under section
112(b)(1} of the Act are more serious and should result
in larger penalties.
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The length of time a violation continues: Generally, the
longer a violation continues uncorrected, the greater therisk of harm.- ,

• -SiZe of violator: A corporation's size is indicated by
its stockholders' equity or "net worth." This valUe,
which is calculated by adding the value of capital stock,
capital surplus, and accumulated retained earnings,
corresponds to the entry for "worth" in the Dun and
Bradstreet reports for publicly traded corporations. The
simpler bookkeeping methods employed by sole
proprietorships and partnerships allow determination of
their size _on the basis of net current assets. Net
current assets are calculated by subtracting currentliabilities from current assets.

The following dollar amounts assigned to each factor should be
added together to arrive at the total gravity component:

1. Actual or possible harm
a. Level of violation

Percent e~ove standard'
1 30%

31 60%
61 - 90%
91 - 120%

121 - 150%
151 - 180%
181 - 210%
211 - 240%
241 270%
271 - 300%
over 300%

Dollar Amount
$ 5,000
10,000
15,000
20,000
25,000
30,000
35,000
40,000
45,000
50,000
50,000 + $5,000 for each 30% or fraction
of 30% increment above the standard

This factor should be used only for violations of emissions
standards. Ordinarily the highest documented level of violation
should be used. If -that level, in the opinion of the litigation
team, is not representative of the period of Violation, then a more
representative level of violation may be used. This figure should

-----------be assess-ecIor eac:n-emj:s-s-1on-s-viOl-atto~For-examp"1-e--;-ir-asource '-----
which emits particulate matter is subject to both an opacity
standard and a mass emission standard' and is in violation of both
standards, this figure should be assessed for both violations.

, Compliance is equivalent to 0% above the emission standard.
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b. Toxicity of the pollutant
Violations of NESHAPs. emission standards. riot handled by' a

separate appendix and non-NESHAP emission violations' involving
pollutants listed in section 112(b) (1) of the Clean Air Act
Amendments of 1990·: $15,000 for each hazardous air pollutant for
~hich there is a violation.

c. Sensi tivity of environment' (for ,SIP and NSPS cases
only) .

The penalty amount selected should be based on the status of
the air quality control district in question with respect to the
pollutant involved in the violation.

1. Nonattainment Areas
i. Ozone:

Extreme ,$18,000
Severe 16,000
Serious 14,000
Moderate 12,000
Marginal 10,000

ii. carbon ~onoxide and Particulate Matter:

Serious $14,000
Moderate 12,000

iii. All other criteria pollutants: $10,000

2. Attainment area PSD Class I: $ 10,000

3. Attainment area PSD Class II or III: $ 5,000

d. Length of time of violation
To determine the length of time of violation for purposes of

calculating a penalty under this policy, violations should be
essumed to be continuous from the first provable date of violation
until the source demonstrates compliance if there have been no
signific~nt process or' operational changes. If the source has
affirmative evidence~ such as continuous· emission monitoring data,

• An example of a non-NESHAP violation involving a hazardous
air pollutant ~ould be a violation of a volatile organic compound
(VOC) standard in a state Implementation Plan involving a voc
contained in the section 112(b)(1) list of pollutants for which no
NESHAP has yet been promulgated.
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to show that the violation was not continuous, appropriate
adjustments should be made. In determining ,the length of
violation, the litigation team should take full advantage of the
presumption regarding continuous violation in S~ction 113(e)(2).
This figure should be assessed separately for each .violation,
including procedural violations such as monitoring, recordkeeping
and reporting violations. For example, if a source violated an
emissions standard, a testing requirement, and a reporting
requirement, three separate lenqth of violation figures should be
assessed, one for each ~f the three violations based on ~ow longeach was violated.

Months Dollars
0 - 1 s 5,000
2 - 3 8,000
4 6 '12,0007 - 12 15,00013 - 18 20,00019 -'24 25,00025 - 30 30,00031 - 36 35,00037 - 42 49,00043 - 48 45,00049 - 54 50,00055 - 60 55,000

2. Importance to the regulatory scheme

,...

The following violations are also very significant in the
regulatory scheme and therefore require the assessment of thefollo~ing penalties: .

Work Practice standard Violations:
failure to p~rform a work practice requirement:$10,000-15,000
(See Appendix III for Asbestos NESHAP violations.)

Reporting and Notification Violations:
- failure to report or notify: $15,000
- late report or notice: $5,000
- incomplete report or notice: $5,000 - $15,000
(See Appendix III for Asbestos NESHAP violations.)

Recordkeeping Violations:
- failure to keep required records: $15,000-.-.---.-·-·---------------::---fiicompIet:e-tecoras:-$·s-;O-O-~$1:s_;-OO-o-----..----
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Testing Violations:_ failure to conduct required performance testing or
testing using an improper test method: $15,000

_ late performance test or performing a required test
method using an incorrect procedure: $5,000

Permitting violations:_ failure to obtain an operating permit:
failure to pay permit fee:
502(b)(3)(C)(ii).of the Act

$15,000
See section

Emission control Equipment Violations:
_ failure to operate and maintain
required by the Clean Air Act,
regulations or a permit: $15,000

intermittent or improper operation
control equipment: $5,000-15,000

Monitoring Violations:_ failure to install monitoring equipment required by
.the Clean Air Act, its implementing regulations or a
permit: $15,000_ late installation of required monitoring equipment:
$5,000~ failure to operate and maintain required monitoring
equipment: $15,000

control equipment
its implementing
or maintenance of

Violations of Administrative orders5: $15,000·
Section 114 Requests for InfOrMation Violations:

_ failure to respond: $15,000
_ incomplete response: $5,000 - $15,000

compliance certification Violations:
_ failure to submit a certification: $15,000
_ late certifications: $5,000
_ incomplete certifications: $5,000 - $15,000

Violations of Permit Schedules of Compliance:
_ failure to meet interim deadlines: $5,000
_ failure to submit progress reports: $15,000
_ incomplete progress reports: $5,000 - $15,000
_ late progress reportS: $5,000

• This figure should be assessed even if the violation of the
administrative order is also a violation of another requirement of
the Act, for example a NESHAP or NSPS requirement. In this
situation, the figure for violation of the administrative order is
in additionto appropriate penalties for violating the other
requirement of the Act.
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A penalty range is provided for work practice violations to
allow Regions some discretion depending on. the severity of the
violation. Complete disregard of work practice requirements should
be assessed the full $15,000 penalty. Penalty ranges are provided
for incomple,te notices, reports, and recordkeeping to allow tbe
Regions some discretion depending on the seriousness of the
omissions and how critical they are to the regulatory program. If
the source omits information in notices, reports or records which
document the source's compliance status, this omission should be
treated as a failure to meet the, requirement and assessed $15,000.

A late notice, rep~rt or test should be considered a failure
to notify, report or test if the notice or report is submitted or
the test is performed after the objective of the requirement is no
longer served. For example, if a source is required to submit a
notice of a test so that EPA may observe the test, a notice
received after the test is performed would be considered a failure
to notify.

Each separate violation under this section should ~e assessed
the corresponding penalty. For example, a NSPS .source .may be
required to notify EPA at startup and be subject to a separate
quarterly repor·ting requirement thereafter. If the source fails to
submi t the initial start-up notice and violates the subsequent
reporting requirement, then the source should be assessed $15,000
under this section for.each violation. In addition, a length of
violation figure should be assessed for each violation based on how
long each has been violated. Also, a figure reflecting the size of
the violator should be assessed once for the case as ~whole. If,
however, the source violates the same reporting requirement over a
period of·time, for example by failing to submit quarterly reports
for one year, the source should be assessed one $15,000 penalty
under this section for failure to submit a report. In addition, a _
length of violation figure of $15,000 for 12 months of violation
and a size of the violator figure should be assessed.

J. Size of the violator
Net worth (corporations): or net curr~nt assets (partnerships
and sole proprietorships):
Under $100,000 $2,000

$100,001 - $1,000,000 5,000
.......__1-1.0_Q..O-l.00.1- 5,000,000 10,0005,000,001 20,000,O-OO-----:---·c..------20-,OOO--------_·-··- -.--.--.-.

20,000,001 40,000,000 35,000
40,000,001 - 70,000,000 50,000
70,000,001 - lOO,OOO,OOO 70,000Over 100,000,000 70jOOO+ $25,000 for everyadditional $30,000,000or

fraction thereof
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In the case of a company with more than one facility, the size
of the violator is determined based on the company's entire
operation, not just the violating facility. With regard to parent
and subsidiary corporations, only the size ,of the entity sued
should be considered. Whe're the size of the violator figure
represents over 50% of the total preliminary deterrence amount, the
litigation team may reduce the size of the violator figure to 50%
of,the preliminary deterrence amount. '

The process by which the gravity component was computed must
be memorialized in the case file. combining the economic benefit
component with the gravity component yields the preliminary
deterrence amount. '

4. Adjusting the Gravity Component
The second goal of the policy on civil Penalties is the

equitabl e treatment of the regulated conmun.i, ty. ' One important
mechanism for promoting equitable treatment is, to include the
economic benefit component discussed above in a civil penalty
assessment. This approach prevents violators from benefitting
economically from their noncompliance relative to parties which
have complied with environmental requirements.

In addition, in order to promote equity, the system for
penalty assessment must have'enough flexibility to ~ccount for the
unique facts of each cas~. Yet it still must produce consistent
enough results to ensure similarly-situated violators are treated
similarly. This is accomplished by identifying many of the
legiti,mate differences between cases and providing guidelines for
how to adjust the gravity component amount when those facts occur.
The application of these adjustments to the gravity component prior
to the com:mencement of negotiation yields the initial minimum
settlement amount. During the co~rse of negotiation, the
litigation team may further adjust this figure based on new
information learned during negotiations and discovery to yield the
adjusted minimum settlement amount.

The purpose of this section is to establish adjustment factors
which promote flexibility while maintaining national consistency.
It sets guidelines for adjusting ,the gravity component which
account for some factors that freq\lently distinguish different
cases. Those factors are: degree of willfulness or negligence,
degree of cooperation, history of noncompliance, and environmental
dalJtge. These adjustment fac't:orsapp~y only to the. qravity
component and not to the econom~c benef1t component. Vlolators
bear the burden of justifying mitigation adjustments they propose.
The gravity component may be mitigated only for degree of
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cooperation as specified in II.B.4.b. The gravity component may be
aggravated by as much as 100% for the other factors discussed
below: degree of willfulness or negligence, history ofnoncompliance, .and environmental. damage.

The litigation team is required to base any adjustment o~ the
gravi ty component on the factors mentioned and to carefully
document the reasons justifying its application in the particular
case •. The entire litigation team must agree to any adjustments to
the preliminary deterrence amount. Members of the litigation team
are responsible for ensuring their management also agrees with any
adjustments to .the penalty propos.ed by the litigation team.

a. Degree of Willfylness or Nealigence
This factor may be used only to raise a penalty. The Clean

Air Act is a strict liability statute for civil actions, so that
willfulness, or lack thereof, is irrelevant to the determination of
legal liability. However, this does not render the violator' 5
willfulness or negligence irrelevant in assessing an appropriate
penalty. Knowing or willful violations can give rise to criminal
liabili ty, and the lack of any negligence or willfulness would
indicate that no addition to the penalty based on this factor is
appropriate. Between these two extremes, the willfulness or
negligence of the violator should be reflected in the amount of thepenalty.

In assessing the degree of willfulness or negligence, all ofthe following points should be.considered: .
• The degree of control the violator had over the eventsconstituting the violation.
• The foreseeability of the' events constituting theviolation.

The levei of sophistication within the industry in
dealing with compliance issues or the accessibility of
appropriate control technology (if this information is
readily available). This should be balanced against the
technology-forcing nature of the statute I whereapplicable.

•

The extent to whicn'Ene---vloIat-or--ln--factKnew··of-.the
legal· requirement which was violated.
b. Degree of Cooperation

The degree of cooperation of the violator in remedying the
violation is an appropriate factor to consider in adjusting the
penalty. 'Insome cases ,this factor may justify aggravation of the
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gravity component because the source is not making efforts to come
into compliance and is negotiating with the agency in bad faith or
refusing to negotiate. This factor may justify mitigation of the
gravity component in the circumstances specified below where the
violator institutes comprehensive corrective act~on after discovery
of the violation. Prompt correction of violations will· be
encouraged if the v.iolator clearly sees that it will be financially
disadvantageous to litigate without remedying noncompliance. EPA
expects all sources ip violation to come into compliance
expeditiously and to negotiate in good faith. Therefore,
mitigation based on this factor is limited t~ no more than 30t of
the gravity component and is allowed only in the following three
situations: . 1. Prompt reporting of noncompliance

The gravity component may be mitigated when a source promptly
reports its nO,ncompliance. to EPA or the state or local air
pollution control agency where there is no legal obligation to do
so. 2. Prompt correction of envir8n~ental problems

The gravity component may also be mitigated where a source
makes ext~aordinary efforts to avoid violating an imminent
requirement or to come into compliance after learning of a
violation. Such efforts may include paying for extra work shifts
or a premium on a contract to have control equipment installed
sooner or shutting down the 'facility until it is operating in
compliance. 3. cooperation during pre-filino investigction

Some mitigation may also be appropriate in instances where the
defendant is cooperative during EPA's pre-filing investigation of
the source's compliance status or a particular incident.

·c. History of Noncompliance
This factor may be used only to raise a penalty. Evidence

that a party has violated an environmental requirement before
clearly indicates that the party was not det.erred by a previous
governmental enforcement response. Unless one of the violations
was caused by factors entirely out of the control of the violator,
the penalty should be increased. The litigation team should check
for and consider prior violations under all environmental statutes
enforced by the Agency in determining the amount of the adjustment
to be made under this factor.

In determining the size of this adjustment, the litigation
team should consider the following points:

similarity of the violation in question to prior
violations.
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Time elapsed since the prior violation.
The number of prior violations.

• Violator's response to prior violation(s) with regard .to
correcting the previous problem and attempts to avoidfuture violations.

• The extent to which the gravity component has already
been increased due to a repeat violation. (For example,
under the Asbestos Demolition and. Renovation .PenaltyPolicy in Appendix III.) .

A'violation' should generally be considered "similar" if a
previous enforcement response should have alerted the party to a
particular type of compliance problem. Some. facts indicating a"similar violation" are:

Violation of the same permit.
Violation of the same emissions standard.
Violation at the same process points of a source.

• Violation of the same statutory or regulatory provision.
A similar act 'or omission.

For purposes of this section, a "prior violation" includes any
act or omission resulting in a State, local; or federal enforcement
response (~, notice of violation, warning letter, administrative
order, field citation, complaint, consent decree, consent
agreement, or administrative and judicial order) under any
environmental statute enforced by the Agency unless subsequently
dismissed ·or withdrawn on the grounds that the party was not
liable. It also includes any act or omission for which the
violator has previously been given written notification, however
informal, that the regulating agency believes a violation exists.
In researching a defendant's compliance history, the litigation
team should check to see if the defendant has been listed pursuantto section 306 of the Act.

In the case of large corporations with many divisions or
wholly-owned subsidiaries, it is sometimes difficult to determine
whether a prior violation by the parent corporation should trigger
the ad justments described in this section. New ownership often
raises similar problems. In making this determination, thelitigation team should ascer~ain who in the organization exercised
or had authorjty to exercise control or oversight responsibility
over the violative conduct. Where the parent corporation exercised
or had authority to exercise control over the violative conduct,
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the parent corporation I s prior violations should be considered part
of the subsidiary or division's compliance history.

In general, the litigation team should begin with the
assumption that if the same corporation was involved, the
ad justment for hist~ry of noncompliance should apply. In addition,
the team should be wary of a party changing operations or shifting
responsibili ty for compliance to different groupS as· a way of
avoiding increased penal ties. The Agency may find a consistent
pattern of noncompliance by many divisions or subsidiaries of a
corporation even though the facilities are at different geographic
locations. This often reflects, at best, a corporate~wide
indifference to environmental prot~ction. consequently, the
adjustment for history of noncompliance should apply unless the
violator can demonstrate that the other violating corporate
facilities are under totally independent·control.

d. Environmental Damage
Although the gravity component already reflects the amount of

environmental damage a violation causes, the litigation team may
further increase the gravity component based on severe
environmental damage. As calculated, the gravity component takes
into account such factors as the toxicity of the pollutant, the
attainment status of the area of violation, the length of time the
violation continues, and the degree to which the source has
exceeded an emission 1imit. However, there may be cases where the
environmental damage caused by the violation is so severe that the
gravity component alone is not a sufficient deterrent, for example,
a significant release of a toxic air pollutant in a populated area.
In these cases, aggravation of the gravity component may be
warranted.
III. LITIGATION RISK

The preliminary deterrence amo.unt,both· economic benefit and
gravity components, may be mitigated in appropriate circ~stances
based on litigation risk. Several types of litigation risk may be
considered. For example, regardless of the type of violations a
defendant has committed or a particular defendant's reprehensible
conduct, EPA can never demand more in civil penalties than the
statutory maximum (twenty-five thousand dollars per day per
violat;on). In c~lculating the statutory maximum, the litigation
tea1!1should assume continuou!f noncompliance from the·first"date of .
provable violation (taking into account the five year statute of
limitations) to the final date of compliance where appropriate,
fully utilizing the presumption of Section 113(e)(2). When the
penalty policy yields an amount over the statutory maximum, the
litigation team should ~ropose an alternati ve penalty which must be
concurred on by their respective management just like any other
penalty.
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Other examples ·of litigation risks would be evidentiary
problems, or an indication from the court, mediator, or
Administrative Law Judge during settlement negotiations that he or
she is prepared to recommend a penalty below the minimum settlement
amount. Mitigation based on these concerns should consider the
specific facts, equities, evidentiary issues or legal problems
pertaining to a particular case as well as the credibility of
government witnesses.

Adverse legal precedent which the defendant argues is
indistinguishable from the current enforcement action is also a
valid litigation risk. Cases raising legal issues of first
impression should be carefully chosen to present the issue fairly
in a factual context the Agency is prepared to litigate.
Consequently in such cases, penal ties should generally not be
mitigated due to the risk the court may rule against EPA. If an
issue of first impression is litigated and EPA's position is upheld
by the court, the mitigation was not justified. If EPA's position
is not upheld, it is generally better that the issue be decided
than to avoid resolution by accepting a low penalty. Mitigation
based on litigation risk should be carefully documented and
'explained in particular detail. In judicial cases this should be
done in coordination with the Department of Justice.
IV. ABILITY TO PbY

The Agency will generally not request penalties that are
clearly beyond the means of the violator. Therefore, EPA should
consider the ability to pay a penalty in adjusting the preliminary
deterrence amount, both gravity component and economic benefit
component. At the same time, it is important that the regulated
community not see the violation of environmental requirements as a
way of aiding a financially-troubled business. EPA reserves the.
option, in appropriate circumstances, of seeking a penalty that
might contribute to a company going out of business.

For 'example, it is unli"kely that EPA would reduce a penalty
whe~e a facility refuses to correct a serious violation. The same,
could be said for a violator with a long history of previous
violations. That long history would demonstrate that less severe
measures are ineffective.

The litigation team should assess this factor after
commencement of negotiations QDli' it the source raises it as an
issue and ml.l:l it the source provides the necessary financial
information to evaluate the source's claim. The source's ability
to pay should be determined according to the December 16, 1986Guidance on Determining a Violator's Ability to Pay a Civil Penalty
(GM-56) along with any other app:-:'opriate.means.

( .
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The burden to demonstrate inability to pay, as with the burden
of demonstrating the presence' of any other mitigating
circumstances, rests on the defendant. If 'the violator fails to
provide sufficient information, then the litigation team should
disregard this factor in adjusti'ng the penalty. The Office of
Enforcement policy has developed the capability to assist the
Regions in determining a firm's ability to pay. This is done
through the computer program, ABEL. If ABEL indicates that the
source may' have an inability to pay, a more detailed financial
analysis veri~ying the ABEL results· should be done prior to
mitigating the penalty.

Consider delayed paYEent schedule with interest: When EPA
determines that a violator cannot afford the penalty prescribed by
this policy, the next step is to consider a delayed paY1Dent
schedule with interest. Such a schedule might even be contingent
upon an increase in sales or some other indicator of improved
business. EPA's computer program, ABEL, can calculate a delayed
payment amount for up to five years. .

consider straight penalty reductions as a las~ ~ecourse: If
this approach is necessary, the reasons for the litigation team's
conclusion as to the size of the necessary reduction should be
carefully documerited in the case file.6

consider joinder of a corporate violator's individual owners:
This is appropriate if joinder is legally possible and justified
under the circumstances. Joinder is not legally possible for SIP
cases unless the prerequisite of section 113 of the Clean Air Act
has been met -- issuance of an NOV to the person.

Regardless of the Agency's determination of an appropriate
penalty amount to pursue based on ability to pay considerations,
the violator is always expected to comply with the law.
v. ~S~TTING PENALTIES PAID TO STATE AND LOCAL GOVERNMENTS QR
CITI GROUPS FOR THE SAME VIOLATIONS

Under section 113(e)(1), the court in a civil judicial action
or the Administrator in a civil administrative action must consider
in assessing a penalty "paY1nent by the violator of penalties
previously assessed for the same violation.1I While EPA will not
automatically subtract any penalty amount paid by a source to a.'''''stateor local agency in an enforcement actl.on or to a cffiZ'in---'---'-"

6 If a firm fails to pay the agreed to penalty in a final
administrative or judicial order, then the Agency must follow the
procedures outlined in the February 6j 19~O Manual on Monitoring
and Enforcing Administrative and Judicial Orders for collecting
the penalty amount.
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group in a citizen suit for the same violation that is the basis
for EPA I S enforcement action, the litigat~on team may do so if
circumstances suggest that it is appropriate. The litigation team
should consider primarily, whether the remaining penalty is a
sufficient' deterrent.

VI. SUPPLEMENTAL ENVIRONMENTAL PROJECTS

The Febru~ry l2, 1991 Policy on the Use of Supplemen'tal
Environmental Projects in EPA Settlements must be followed when
reducing a penalty for such a project in any Clean Air Actsettlement.

VII. CALCULATING A PENALTY IN CASES WITH MORE THAN ONE TYPE OFVIOLATION

EPA often takes an enforcement action against a stationary
source for more than one type of violation of the Clean Air Act.
The economic benefit of noncompliance with all requirements
violated should be calculated. Next, the gravity component factors
under actual or possible harm and importance 'to the regulatory
scheme which are applicable should be calculated separately for
each violation. The size of the violator factor should be figured
only once for all violations.

For example, consider the case of a plant which makes
laminated particle board. The particle board plant is found to
emit particulates in violation of the, SIP particulate emission
limit and the laminating line Which laminates the particle board
with a vinyl covering is found to emit volatile organic compounds
in vio1a'tion of the SIP VOC emission limit. The penalty for the
particulate violation should be calculated figuring the economic
benefit of not complying with that limit (capital cost of
particulate control, etc., determined by running the BEN computer
model), and then the gravity component for this violation should be
calculated using all the factors in the penalty policy. After the
particulate violation penalty is determined, the VOC violation
should be calculated as follows: the economic benefit should be
cal'cu1ated if additional measures need to be taken to comply with
the VOC limit. In addition, a gravity component should be
calculated for the VOC violation using all the applicable factors
under actual or possible harm and importance to the regulatory
scheme. The size of the violator factor should be figured only
once for both violations.
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Another example would be a case where, pursuant to Section
114, EPA issues a request for information to a source which emits
SOZI such as a coal-burning boiler. The source does not respond.
TWO months later, EPA issues an order under Section 113(a)
requiring the source to comply with the section 114 letter. The
source does not respond. Three months later, EPA inspects. the
source and determines that the source is violating the SIP 502
emission limit.

In this case, separate economic benefits should be c;::alculated,
if applicable. Thus, if the source obtained any economic benefit
from not responding to the Section· 114 letter or obeying the
section 11J(aj order, that should be calculated. If not, only the
economic benefit from the S02 emission violation should be
calculated using the BEN computer model. In determining the
gravity component, the penalty should be calculated as follows:.

1. Actual or possible harm
a. level of violation
violation only
b. toxicity of pollutant - applicable to the emission
violation only

calculate for the emission

c. sensitivity of environment - applicable to the
emission violation only
d. length of time of violation - separately calculate
the time for all three violations. Note the section 114
violation continues to run even after the section 11J(a)
order is issued until the section 114 requirements are
satis"fied.

2. Importance to regulatory scheme
section 114 request for in~ormation violation -

$15,000section 113 ad.ministrative order v~ol.ation - $15,000

3. Size of violator
a. One figure based on the source's assets.

VIII. APPORTIONMENT OF THE PENALTY hHONG MULTIPLE DEFENDANTS
This policy is intended to yield a minimum settlement penalty

figure for the case as a whole. In many cases, there may be more
than one defendant. In .sucn instances, the Government ~hould
generally take the position of seeking a sum for the case as a
whole, which the defendants allocate among themselves. civil
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violations of the Clean Air Act are strict liability violations and
it is generally not in the government's interest to get into
discussions of the relative fault of the individual defendants.
The government should therefore adopt a single settlement figure
for the case and should not reject a settlement consistent with the
bottom line settlement figure because of the way the penalty isallocated. . .

Apportionment of the penalty in a.multi-defendant case may be
required if one party is willing to settle and others are not. In
such circumstances, the government should take the position that if
certain portiC?ns of the penalty are attributable to such party
(such as economic benefit or aggravation due to prior violations),
that party should pay those amounts and a reasonable portion of the
amounts not directly assigned to any single party. If the case is
settled as to one defendant, a penalty. not less than the balance of
the settlement figure for the case as a whole must be obtained fromthe remaining defendants.

There are limited circumstances where the Government may try
to influence apportionment of the penalty. For example, if one
party has a history of prior violations, the Government may try to
assure that party pays the amount the gravity component has been
aggravated due to the prior violations. Also, if one party is
known to have realized all or most of the economic benefit, thatparty may be asked to pay that amount.
IX. £Xl·.11P!'ES

Example 1
I. Facts:

Company A runs its 'manufacturing operations with power
.' produced by its own coal-fired boilers? The boilers are major

sources of sulfur dioxide. The State Imolementa.tion Plan has a
sulfur dioxide emission limitation for each boiler of .68 Ibs. per
million B.T.U. The boilers were inspected by EPA on March 19,
1989, and the SO: emission rate was 3.l5 Ibs. per million B.T.U for
each boiler~ A NOV was issued for the SO: violations on Aoril 10,
1989. EPA again inspected Company A on June 2, 1989 and found the

? Note that a penalty is assessed for the en~ire facility and
not for each emission unit. In this example, the source has
several boilers. However, the penalty figures are not multiplied
by the nUmber of boilers. The penalty is based on the violations
8t the facility as a whole, specifically the amount of pollutant
factor and length of violation f~ctor are assessed once based on
the amount of excess emissions at the facility from all theboilers.
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S02 emission rate to be unchanged. company A had never installed
any pollution control equipment on its boilers, even though
personnel from the state pollution control agency had contacted
Company A an~ informed it that the company was subject to state air
pollution regulations. The state had issued an administrative
order on September 1, 1988 for 502 emission violations at the same
boilers. The order required compliance with applicable
regulations, but Company A had never complied with the state order.
company A is located in a nonattainment area for sulfur oxides.
company A has net current assets'of $760,000. Company A I S response
to an EPA section 114 request for information documented the first
provable day of violation of the emission standard as July 1, 19BB.

II. computation of penalty
A. Economic benefit component

EPA used the BEN computer model in the standard mode to
calculate the economic benefit component. The economic benefit
component.calculated by the computer model was $243,500.

B. Gravity component
1. Actual or possible harm

a. Alllountof pollutant: between 360-390%
above standard - $65,000

b. Toxicity of pollutant: not applicable.
c. sensitivity of the environment:

nonattainment - $10,000

d. Length of time of violation: Measured
from the date of first provable
violation, July 1, 1988 to the date of
final compliance under a consent decree,
hypothetically December 1, 1991. (If
consent decree or judqment order is filed
at a later date, this element, as well as
elements in the economic benefit
component must be recalculated.) 41 mos.
- $40,000

2. Importance to regulatory scheme.
No applicable violations.
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3. Size of viol~tor: net assets of $760,000$5,000.

$243,500 economic benefit component
+120,000 gravity component
$363,500 preliminary deterrence amount

C. Adjustment Factors

1. Degree of.W~llfulness/negligence

Because .Company A was on. notice of its
violations and, moreover, disregarded the
state administrative order to comply with
applicable regulations, the gravity component
in this example should be aggravated by some
percentage based on this factor.

2. Degree of Cooperation

No adjustments were made in the category
because Company A did not meet the criteria.

3. History of noncompliance
The gravity component ~hould
some percentage for this
Company A violated the state
the same violation.

be aggravated by
factor because

order issued for

Initial penalty figure: $353,500 preliminary deterrence
amount plus adjustments for history of noncompliance and degree ofwillfulness ~r negligence.
Example 2:

I. Facts:

Company C, located in a serious nonattainment area for
particulate matter, commenced construction in January 1988. It
began its operations in April 1989. It runs a hot mix asphalt
plant subject to the NSPS regulations at 40 C.F .R. Part 60, Subpart
I. Subpart I requires that emissions of particulates not exceed SO
mg/dscm (.04 gr/dscf) nor exhibit 20% opacity or greater. General
NSPS regulations require that a source owner or operator subject to
a NSPS fulfill certain notification and recordkeeping functions (40
C.F.R. § 60.7), and conduct performance tests and submit a report
of the test results (40 C.F.R. § 60.8).

Company C failed to notify EPA of ='" the date it com:menced
construction within 30 days after such date (February 1988){40
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C.F.R. § 60.7(a)(1»: the date of anticipated start-up bet~een 30-
60 days prior to such dat~, (March, 1989)(40 C.F.R.' § 60.7(a)(2)):
or the date of actual start-up within 15 days after such date
(April, 1989) (40 C.F.R. § 60.7(a)(3). Company C was required
under 40 C.F.R. § 60.8(a) to test within 180 days of start-up, or
by october 1989. The company' finally conducted the required
performance test in September 1990. The test showed the plant to
be emitting 120 mg/dscm of particulates and to exhibit 30t opacity.

Company C did submit the required notices in November 1989 in
response to a letter from EPA informing it that it was subject to
NSPS requirements. It did negotiate with EPA after the complaint
vas filed in september 1991, and agreed to a consent decree
requiring compliance by December 1, 1991. company C has assets of
$7,000,000.'

II. computation of penalty
A. Benefit component

The Region determined after calculation that the economic
benef it component was $90,000 for violation of the emissions
standard according to the BEN computer calculation. The litigation
team determined that the econo,mic benefit from the notice and
tes~ing requirement was less than $5,000. Therefore, the
litigation team has discretion not to include this amount in the
penalty consistent with the discussion at II.A.3.a.

B. Gravity component,
1. Actual or possible harm

a. 'Amount of pollutant:
i. mass emission standard:
33% above standard - $10,000
11. opacity standard:
50% ov~r standard - $10,000

b. Toxicity of pollutant: not applicable
c. Sensitivity of the environment:

serious nonattainment - $14,000
d. Length of time of violation

1) Performance testing: october, 1989 -
September 1990: 12 months - $15,000
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2) Failure to report cOl'lllIlencementof
construction: . February 1988
November 1989: 21 months (date of
EPA's first letter to Company)$2.5,000

3) Failure to report actual start-up:
April, 1989 November 1989: 7

.months - $15,000
4) Failure to report date of

anticipated startup between 30-60
days prior to such date: March, 1989
- November 1989: 8 months - $15,000

5) Mass Emission Standard Violation:
September 1990 - December 1991: 15
months - $20,000

6) Opacity Violation: September 1990 _
December 1991: 15 months - $20,000

2. Importance to regulatory scheme:
Failure to notify 40C.F.R. § 60.7(a)(1)$15,000
Failure to notify 40 C.F.R. § 60.7(a)(2) _ .$15,000
Failure. to notify 40 C.F.R. § 60.7(a)(3)$15,000
Fa.ilure to ccnducz required.performance test 40
C.F.R; § 60.8(a) - $15,000

3. Size of violator:. Net current Assets$7,000,000 - $20,000
$ 90,000 economic benefit component
224.000 gravity component

$314,000 prelimina.ry deterrence amount
C. Adjustment factors

1. Degree of willfulness/negligence
-- -----.-.-.----No-a-d-jllstments-wer-e-ma-ae-based-cnw1lIflIrness-ill---------

this category because there was' no evidence that
Company C knew of the requirements prior to
receiving the letter from EPA. Specific evidence
may suggest_ that the company's violations were due
to negligence justifying an aggravation of thepenalty on that basis.
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2. Degree of cooperation
No adjustments were made in this category because
Company C did not meet the criteria.
3. History of noncompliance
The gravity component should be aggravated by an
amount agreed to by the litigation team for this
factor because the source ignored two letters from
EPA informing them of the requirements.

Example 3:
I. Facts
Chemical Inc. operates a mercury cell chlor-alkali plant which

produces chlorine gas. The plant is subject to regulations under
the National Emissions standard for Hazardous Air pollutants
(NESHAP) for mercury, 40 C.F.R. Part 61, Subpart E. On September
9, 1990, EPA inspectors conducted an inspection of the facility,
and EPA required the source to conduct a stack test pursuant to
section 114. The stack test showed emissions at a rate of JOOO
grams of mercury per 24-hour period. The mercury NEsa~p states
that emissions from mercury cell chlor-alkali plants shall not
exceed 2300 grams per 24-hour period. The facility has been in
operation since June 1989.

In addition under 40 C.F.R. § 61.53, Chemical Inc. either had
to test emissions from the cell room ventilation system within 90
days of the effective date of the NESHAP or follow specified
approved design, maintenance and housekeeping practices. Chemical
Inc. has never tested emissions. Therefore, it has committed
itself to following the housekeeping requirements. At the
inspection, EPA personnel noted the floors of the facility were
badly cracked and mercury droplets were-found in several of the
cracks. The inspectors noted that the mercury in the floor cracks
was caused by leaks from the hydrogen seal pots and compressor
seals which housekeeping practices require. be collected and
confined for further processing to collect mercury. Chemical Inc.
will have to install control equipment to come into compliance. A
c~molaint was filed in June 1991. The equipment was installed and
operational by June 1992. A consent decree was entered and penalty
paid in-February 1992. -Chemical Inc. has-a-net corporate worth of
$2,000,000.
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II. Calculation of Penalty

A. Economic Benefit Component

The delay in installing necessary control equipment from June
1989 to June 1992 as calculated using the BEN computer model
resulted in an economic benefit to Chemical Inc. of $35,000.

B. Gravity pomponent

1. Actual or possible harm
a. AlDount of pollutant:
standard - $5,000 30 % above the

b. Toxicity of pollutant: $15,000 for
violations involving a NESHAP

c. Sensitivity of the environment:. nee :
applicable

d. Length of time of violation: Measured
from first provable date of violation in
September 1990 until June 1992 when the
source will be in compliance. 22 mos. _
$25,000

2. Importance to regulatory scheme.
Failure to perform work practice requirements _
$15,000

3• Size of Violator:
$10,000 net worth of $2,000,000' -

$35,000 economic benefit component
+70,'000 gravity component

$105,000 preliminary deterrence amount
C. Adjustment Factors

1. Degree of willfulness/negligence
It is unlikely Chemical Inc. would not be aware of
the NESHAP requirements. Therefore, an adjustment
should probably be made for this factor.
2. Oegree of Cooperation

No adjustments made because Chemical Inc. did not
meet the criteria.
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3. History of compliance
No adjustments were made because chemical Inc. had
no prior violations.

x. 90NCLUSION
Treating similar situations in'a similar fashion is central to

the credibility of EPA'S enforcement effort and to the success of
achieving the goal of equitable treatment. This dOCUlIlenthas
establ ished several mechanisms to promote such consistency. Yet it
still leaves enough flexibility for tailorinq the penalty to
particular circumstances. Perhaps ~he most important mechanisms
for achieving consistency are the systematic' methods for
calculating the benefit component and gravity component of the
penal ty. Together, they add up to the preliminary deterrence
amount. The document also sets out guidance'on uniform approaches
for applying adjustlOent factors to arrive at an initial amount
prior to beginning settlement negotiations or an adjusted amount
after negotiations have bequn.

Nevertheless, if the Agency is to promote consistency, it is
essential that each case file contain a complete description of how
each penalty was developed as required by the August 9., 1990
Guidance on Documenting penalty calculations and Justifications in
EPt~ Enforcement Actions. This description should cover how the
preliminary det~rrence amount was calculated and any adjustments
made to the preliminary deterrence amount. It should also describe
the facts and reasons which support such adjustments. Only through
such complete documentation can enforcement attorneys, program
staff and their managers learn from each other's experience and

._ promote the fairness required by the Policy on Civil penaltiesL
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ASBESTOS DEMOLITION AND RENOVATION CIVIL PENALTY POLICY
Revised: May 5, 1992

The Clean Air Act stationary Source Civil Penalty POlicy
("General. Penalty Pol.icy") provideli guidance fo~ determininq the
amount of civil penalties EPA will seek tn pre-trial settlement
of civil judicial actions under Section 113 (b) of the Clean Air
Act (litheAct"). In addition, the General Penalty Policy is used
by the Agenoy i~ determininq an appropriate penalty in
administrative penalty actions brought under Section 113 Cd) (1)
of the Act. Due to certain unique aspects of asbestos demolition
and renovation cases, this Appendix provides separate guidance
for determining the gravity and economic benefit components of
the penalty. Adjustment factors should be treated in accordancewith the General Penalty Pol icy.o

This Appendix is to be used for settlement purposes in civiljudicial cases involving asbestos NESHAP demolition and
renovation violations, but the Agency retains the discretion to
seek the full statutory maximum ·penalty in all civil judicial
cases which do not settle. In addition, fo~ administrative

.penalty cases, the Appendix is to be used in conjunction with the
General Penalty Policy to determine an appropriate penalty to be
pled in the administrative complaint, as well as serving as
guidance for settlement amounts in such caseso If the Region
is referring a civil. action under Section 113(b) against a
demolition:or renovation source, it should recommend a minimum
civil penalty settlement amount in the referral. For
administrative penalty cases under Section 113 (d)(l), the Region
will plead the calculated penalty. in its complaint. In both
instances, .consistent with the General Penalty Policy, the Region
should determine a "preliminary deterrence amount" by assessing
an economic benefit component and a qravi ty component. .This
amount may then be adjusted Upward or downward by consideration
of other factors, such as degree of willfulness and/or
negligence, history of noncompliance;,1 ability to pay, andlitiqation risk.

The "gravity" component should account for statutory
criteria Such aa the environmental harm reSUlting ~rom the
viOlation, the impo~ance or the requirement to the regulatory

, As discussed in the General Penalty Policy, history ofnoncompliance takes into account prior violationso~ all
enVironmental statutes •. In addition, the litigation team should
consider the extent to Which the gravity component has already
been increased for prior violations by application of thisAppendix.
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schame, the duration of the violation, and the size o~ the
violator. Since asbestos is a hazardous air pollutant, the
penalty policy generates an appropriately high gravity factor
associated with substantive violations (i.e., failure to adhere
to work practices or to prevent visible emissions ~rom waste
disposal). Also, since noti~ication is essential to Agency
entorcement, a notification violation may also warrant a high
gravity component, except, for minor violations as set ~orth in
the chart for notification violations on page 15.
I. GRAVITY COMPONENT

The chart on pages 15-16 sets forth penalty amounts to be '
assessed ~or notification and waste shipment violations as part
of the gravity component of the penalty settlement figure. The
chart on page 17 sets ~orth a matrix tor calculating penalties
for work-practice, emission and other violations o~ the asbestosNESHAP.

A. Notice Violations
1. No Notice

The figures in the first line of the Notification and Waste
Shipment Violations chart (pp. 15-16.)'apply as a general rule to
failure to.notify, including those situations in which
substantive violations occurred and.those instances in which EPA
has been unable to determine if substantive violations occurred.

If EPA does not know whether substantive violations
occurred, additional information, such as confirmation ot the
amount of asbestos in the facility obtained from o~er.,
operators, or unsuccessful bidders, may be obtained by using
section 114 requests for information or administrative subpoenas.
If there has been a recent purchase of the facility, there may
have been a pre-sale audit of environmental liabilities that
might prove usetUl. Failure to respond to such a request should
b. assessed an additional penalty in accordance with the General
Pena1ty Po11cy. The reduced amounts in the second 1~ne of the
chart apply on1y if the Aqency,can conclude, ~rom its own
inspection, a state inspection, or other re1iable in~ormation,

,that the source probably achieved compliance with all substantiverequirements. '

,2. Late, Incomplete or Inaccurate Notice
Where notification 1s late, incomplete or'inaccurate, the

Reqion should use the figures in the chart, but has discretion to
insert appropriate, figures in circumstances not addressed in the
matrix. The important factor is the impact the company's action
has on the Aqency's ability to monitor substantive compliance.
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..B. Work-practice. Emission and Other ViQla~ions
Penalties for work-practice, emissions and other violations

are based on the particular regulatory requirements violated.
The figures on the chart (page 17) are for each day o~ documented
Violations, and each additiona~ day o~ vio~ation in the case of
continuing violations. The total figure is the sum o~ the
penalty assigned to a violation of each requirement. Apply the
matrix for each distinct Violation of sub-paragraphs o~ the
regulation that would constitute a separate claim forr.lief if
applicable (e.g.,§ 61.l45(C)(6)(i), (ii), and (iii».

. .

The gravity component. also depends on the amount o~ asbestos
inVolved in the operation, Which relates to the potential for
environmental harm associated with improper removal and disposal.
There are three categories based on the amount of asbestos,
expressed in "units," a ~~it baing the threshold ~or
applicability of the substantive requirements.z If a job
involves friable asbestos on pipes and other facility components,
the amounts of linear .feet and square feet should each be
separately converted to'units, and the numbers of units shOUld be
added together to arrive at a total. Where the only information
on the amount of asbestos involved in a particular demolition or
renovation is in cubic dimensions (volume), 35 cubic feet is the
applicability ~imit Which ia specified in § 61.145(a) (l)(ii).

"
Where'the facility has bean 'reduced to rubble prior to tha

inspection, information on the amount of asbestos can b•• ought
from the notice, the contract for removal or demolition,
unsuccessful bidders, 'depositions of the owners and operators or
maintenance personnel, or from blueprints if available. The
Region mAy also make use of § 114 request$ and 5 .307 subpoenas to
gather information regarding the amount of asbestos at the
facility. It the Region is unable to obtain specific information
on the amount o~ asbestos inVOlved at the site from the source,
the Region should use the maximum unit range for Which it hasadequate evidence.

Where there is evidence indicating that only part of a
demolition or renovation project ~Vo1ved improper stripping,
removal, disposal or handling, the Region may calCUlate the
number of units based upon the amount of asbestos reasonably
related to such improper practice. 'For example, if improper

2 This applicability threshold is prescribed in
61.145(a)(1) as the combined amount of regulated-asbestos
containing material (RACM) on at least 80 linear meters (260
linear feet) of pipes, or at least 15 square meters (160 square
feet) on other facility components, or at least 1 cubic meter (35cUbic feet) off facility components. .
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removal is observed in one room o~ a ~acility, but. it is apparent
that the removal activities in the remainder or the ~acility are
dona in rull compliance with the NESHAP, the Region may calculate
the number o~ units ror the room, rather t:ban the entirefacility.

c. Grayity Component Adjustments
1. Second and Subsequent Yio1ations

Gravity components are adjusted based on whether the
violation is a :first, second, or .sUbsequent (i.e., third,· rourth,
~i~th, etc.) 0~~ense.3 A "second" or "subsequent" violation
should be determined to have occurred ir, arter being notified of
a violation by the local agency, state or EPA at a prior
demolition or renovation project, the owner or operator violates
the Asbestos NESHAP requlations during another project, even if
different provisions of theNESHAP are violated. This prior
notification could range ~rom .imply an oral or written warning
to the filing o:fa judicial en~orcement action. Such prior
notification of a viol~tion is sur~icient to triqqer treatment of
any'future violations as second or subsequent violations; there
is no need to have an admission or jUdicial determination ofliability. .

Violations should be treated as second or subsequent
of~.ns.s only i:fthe new violations occUr at a di~~er.nt time
and/or a different jObsite. Escalation or the penalty·to the
second or subsequent cateqory shOUld not occur within the context
of a single demolition or renovation project unless the project
i. accomplished in distinct phases or is unusually long in
duration. Escalation of the violation to the second or
subsequent category is required, even if the first violation isdeemed to be tlminor". .

A violationo~ a § 113(a) administrative order (AO) will
generally be c.onsiderecia "second violation" qiven the length o~
time usually taken berore issuinq an AO and should ba a•••• sed a
separate penalty in accordance with the General P~a1ty Pol~cy •

.. It the case· involves multiple potential defendants and any
one of them is involved in a second o~ subsequent or~ense, the.
penalty shOUld be derived based ~n the second or subsequent
o.~fense•...In such instance, the Government should try to get the '"
prior-offending party to pay the extra penalties attributable to
this factor. (See discussion below on apportionment or thepenalty). .

3 ContinUing violations are treated di~ferently than ••cond
or subsequent violations. See, Duration of ViOlation, below.
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2. Duration of the violation

The.Region should enhance the gravity component of the
penalty according to the chart (p. 17) to reflect the duration of
the violation. Where the Region has Qvidence of the duration of
a violation or can inVOke the benefit of the presumption of
continuing violation pursuant to $ection 113(e) (2) of the Act,
the gravity component of the penalty should be increased by the
number of additional days of·violatio~ multiplied by thecorresponding number on the chart.

In order for the presumption of continuing noncompliance to
apply, the Act requires that the owner or operator has been
notified of the.violation by EPA or a state pollution control
agency and that a priEa facie showing can be made that the
condUct or events giving rise to the violation are likely to have
continued or recurred past the date of notice. When these
requirements have been met, the·length of violation should
include the date of notice and each day thereafter until the
violator estahl.ishes the date upon which continuous compliancewas aChieved.

When there is evidence of an ongoing violation and facts do
not indicate When compliance was achieved, presume the longest
period of noncompliance for Which there is any credible evidence
and calculate the duration of the violation based on that date.
This period should inclUde any violations which occurred prior to
the notification date if.there is evidence to support such
violations. However, if the violations are based upon the
statutory presumption of continuing Violation, only those datas
after notification may be included. When.the presumption of
continuinq noncompliance can be invoked and there is no evidence
of compliance, the date of completion of the demolition or
renovation shOUld be used as the date o~ compliance.eo.s. y.
Tzayab Urban Renewal CokP., 696 F. Supp. 1013 CD.N.J. 1988»4
Where there has been no compliance and the demolition or
renovation activities are ongoing, the penalty should be
calculated as or the date of the referral and revised upon a
completion date.or the date upon which correction of the.violation occurs.

successive violations exist at the same ~acility When there
is evidence or viol.ationa on separate days, but··no avideneeeor
presumption) that the Violations were continuing during the

4 The court in Tzayah held that ror purposes or asbestoe
NESHAP requirements, .a demolition or renovation project has not
been completed until the NESHAP has been complied with and all
asbestos waste has been properly disposed. 696 F. Supp. at 1019.
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intervening' days. For example, where there has been more than
one inspection,and no evidence of a continuinq violation,
violations uncovered at each inspection should be calculated as .
•eparate aucoe ••ive violations. As discua.ed in section C (1)
above, successive violations occurring at a single demolition or
renovation project will each be treated as first violations,
unless they are initially treated as second or.subsequent
violations based upon a ~indin9 of prior violations at a
di~terent jObsite or because they warrant .scalation ba••d upon
the fact that the current job i. done in distinct phases or is
unusually long in duration. 'The chart on page 16 re~lects that
additional days of violation ror·which there is inspection
evidence are assessed the full substantive penalty amount while
additional days based upon the presumption or continuing
violation are assessed only ten percent of the substantive
penalty·per day.

Since asbestos projects are usually short-lived, any
correction of substantive violations must be prompt to be
ef~ective. Therefore, EPA expects that work practice violations
brought to the attention of an owner or operator will be
corrected promptly, thus ending the presumption of continuing
violation. This correction should not be a mitigating ~actor,
rather this policy recognizes that the ~ailure to promptly
correct the environmental harm and the attendant human health
risk impliqitly increases the gravity of the violation. In
particularly eqregioulJ casea the Region should consider enhancing
the penalty based on the factors set forth in the General Penalty
Policy.

3. Size 0: the Vio1ator
An increase in the gravity component based upon the size of

the violator's business should be calculated in accordance with
the Genera1 Pena1ty Policy. Where there are mu1tiple defendants,
the Region has discretion to base the size o~ the violator
calculation on anyone or all of the defendants' assets. The
Region may choose to usetbe size o~ the more culpable defendant
ir such determination is warranted by the racts or the case or it
may choose to calculate each defendant's .ize separatel.y and
apportion this part o~ the penalty (see discussion of
apportionment below).

:Il:. ECONOMIC BENEFIT COMPONENT

This component is a measure of the economic bene~it accruing
to the operator (usuall.y a con~ractor), the rac1lity owner, or
both, as a resul.t of noncompliance with the asbestos requ1ations.
Information on actual economic bene~it should b. used if
available. It is dif~icult to determine actual economic benefit,
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but a comparison of unsuccessful bids with the successful bid may
provide an initial point of departure. A comparison of the
operator's actual expenses with the contract price is another
indicator. In the absence of reliable information reqardinq a
defendant's actual expenses, the attached chart provides figures
which may be Used as a "rule of thumb" to determine the costs of
stripping, removing, disposing of and handling asbestos in
compliance with § 61.145(c) and 161.150. The figure. are based
on rouqh cost .stimat.. of asbestos removal nationwide. If any
Portion of the job is done in comp1ian~e, the aconomic benefit
sbould be based only on the asbestos improperly handled. It
.bould be assumed, unless there is convincing evidence to the
contrary, that all stripping, remova1,'disposal and handling was
done improperly if such improper practices are observed by theinspector •.

III. APPORTIONMENT OF THE PENALTX

This policy is i~tended to yield a minimum settlement
penalty figure for t.he·:caseasa Whole. In many cases, more than
one contractor and/or the facility owner will be named as
defendants. In such instanc~s, the Government should generally
take the position of seeking a sum for the case as a whole, Which
the multiple defendants can allocate among themselves as they.
wish. On ~e other hand, if one.party is particularly deserving
of punishment so as to deter future violations, separate
settlements may ensure that the offending party pays theap~ropriate penalty.

It is not necessary in applying this penalty policy to
allocate the economic benefit to each of the parties preCisely.
~he total benefit accruing to the parties shou1d be used for this
component. Depending on the circumstances, the economic bene~it
may actually be split among the parties in any COmbination. For
example, if the contractor charges the owner ~air market va1ue.
for compliance with asbestos removal requirements and fails to
comply, the contractor has derived an economic·benefit and the
owner has not. If the contractor underbids because i~ does not
ractor in compliance with asbestos requirements, the facility
owner has realized the full amount of the financial savings. (In
such an instance, the contractor may have also received a benefit
which is harder to quantify - obtaining the contract by virtu. ofthe low bid.) _ ~.

There are Circumstances in Which the Government may try to
influence apportionment o~ the penalty. For example, if one
party is a second offender, the Government may try to assure that
such party pays the Portion Of the penalty attributable to the
second Offense. r~ one party is known to have realized all or
most of the economic benefit, that party may be asked to pay for
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that amount. Other circumstances may arise in which one party
appears more culpable than others •. We realize, however, that it'
may be impractical to dictate allocation of the penalties in
neqotiatinqa settlement with multiple defendants. The·
Government should therefore adopt a single"bottom line" SUl'll for
the case and should not reject a settlement which meets the
bottom line because of the way the amount is apportioned.

. .
Apportionment o~ the penalty in a multi-de~endant ca•• may

be required it one party i. willing to settle and others are not •
.In such circumstances, the Government should take the position
that i~ certain portion. o~ the penalty·are attributable to such
party (such as economic benetit or second ottens_), that party
should pay those amounts and a reasonable portion ot the amounts
not directly assigned to any single party. However, the
Government should also be flexible enough to mitigate the penalty
for cooperativeness in accordance with the General Penalty
Policy. If a case is settled as to one defendant, a penalty not
lass than the balance ot the settlement figure for the case as a
whole should be sought from the remaining defendants. This
remainder can be adjusted upward, in accordance with the general
Civil Penalty Policy, i·f the circumstances warrant it. Of .
course, the case can also be ,litigated against the remaining
defendants for the maximum attainable penalty.· In order to
assure that the full penalty amount can be collected from
separate s.tt1ements, it is recommended that the litigation team
use ABEL calculations, tax returns, audited financial statements
and other reliable ~inancial documents for all defendants prior
to making settlement o~fers.

. .
IV • OTHER CONSIPEBATIONS

The policy seeks substantial penalties for substantive
violations and repeat violations. Penalties should generally be
sought for all violations which fit these categories. If a
company knowingly violates the regulations, particularly if the
violations are severe or the company has a prior history of
v~olations, the Region should considerinitiat~ng a crimina~
en~orcement action.

The best way to prevent future violations of notice and work
practice requirements is to ensure that management procedures and
training programs are in place to maintain compliance,;·· Such ....
injunctive relief, in the nature of environmental auditing and
compliance certification or internal asbestos contro1 programs,
are desirable provisions to include in consent decrees settlingasbestos violations.
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Following are two examples o~ application o~ this POlicy'.
Example 1 (This example illUstrates calculations involving

proof ot oontinuing violation. based on the
.in~erences drawn from the evidence)

XYZ Associates hires America'. Best Demolition Contractorsto demolish a dilapidated ab~doned buil~ng contain~g 1300
linear feet ot pipe Covered with friable asbestos, and 1600
square feet o~ siding and roor~g sprayed with asbestos. Neither
company noti~ies EPA or state o~~icials prior to cOmmencing
demolition o~ the building.on NOVember 1. Tipped off by a
citizen complaint, EPA inspects the site on November 5 and finds
that the contractor has not been wetting the suspected asbestosremoved ~rom the bUilding, in violation of 40 C.F.R. §
61.145(c)(3). In addition, the contractor has piled dry asbestos
waste material on a plastic sheet in the work area pending its
disposal, in Violation of 40 C.F.R § 61.145(c)(6)(i). There is
no evidence of any visible emissions from this pile. During the
inspection, the site supervisor professes complete ignorance of
asbestos NESHAP requirements.o An employee tell.s the inspector
that workers were never told the material. on-site contained
asbestos and states "since this job began WaiVe just been
scraping ~ Pipe coverings off with our hammers." The inspector
observes ~ere is no water at the site. The inspeotor takes
sample. and .ends them to an EPA approved lab which later
confirms that the material is asbestos. Work is stopped until
the next day when a water tank truck is brought to the facilityfor USe in wetting during removal and storage.

On November 12 the inspector returns to the site only to
find that the workers are dry stripping the siding and rooting
because the water SUPply had been eXhaUsted and the tank truck
removed. A worker reports that the water SUPply had lasted four
days be~ore it ran out at the close o~'the November 9 work day.
The inspector observes a new pile ot dry asbestos containing
debris in tal~ grass at the back o~ the property. Unl.ike the
pile observed inside the tacility during the first inspection,
this pile is presumed to have produced visible.emissions.At the
time ot the second inspection 7st ot the asbestos had been
remOved trom the building Sot of which is deemed to have been

_ _--
5 The examples are intended to illustrate application otthe civil penalty policy. For purpose. ot this policy, any

~riminal conduct that may be implied in the examples has been
ignored. Ot course, in appropriate cases, prosecution tor
criminal violations should be pursued through appropriatechannels.
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improperly removed6• After discussion with EPA of~icia~., work
i. ha1ted at the site and XYZ Aasociates hires another contractor
to proper~y dispose o~ the asbestos wastes and to remove the
remaining 25' of the asbestos in compliance with the asbestos
NESHAP.· The new contractor completes disposal of the illegalwaste pi1e on NOVember ~8.

Neither XY2 A••ociata. nor America's Best Demolition
Contractors haa ever been cited ~or asbestos violations by EPA or
the state. Both companies have assets. of approximately
$5,000,000.00 and have sUfficient resources to pay a substantialpenalty.

The defendants committed the following violations: one
violation of the notice provision (I 61.145Cb) (1»; one vi01ation
for failure to wet during stripping (§ 61.145(C)(3» and failure
to keep wet·until disposal (§ 61.145(0)(6)(1», each detected at
the first inspection and lasting a duration of five days (Nov. ~_
5); a second separate dry stripping violation (I 61.145(c)(3»,.
observed at the .econd. inspection and· lasting for three days
(Nov. 10-12)1 an improper disposal violation (§ 61.150(b»,
discovered during the second inspection, lasting a duration of
nine days (the vio~ation bega.n on NOVember 10 and continued to
November 18 per Tzayah) and a visible emissions violation
(§61.150(a» discovered during the second inspection, lasting a
duration o~.seven days· (Nov. 12-18). Thus, the de:tendants are
liable for ·a statutory maximum of $750,000 (29 days or work
practice violations x $25,000 (statutory maximum fenalty per day
of each separate substantive violation) + $25,000 for thenotice violation - $750,000).

The penalty ia computed as fo~lows:
Grayity Component
Notice violation, § 61.~45(b)(first time) $15,000

'America's·Best completed 75. of the work over a 12 day
period. For 4 of the 12 days (Nov.6-9) there is evidence that
water was used and asbestos properly han~ed. Aasume that equal
BlIlountsof asbestos were removed each Clay.'!'hus,.50' of the .._..__
asbestos was properly removed .(25~ by America'. Best, ·25%. by thenew contractor.

7 Arguably, for purposes of calCUlating the statutory
maximum, the notice violation can be construed to have 1a.ted at
least until the EPA has actual notice of the demolition (orrenovation, as the case may be).
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-- First Inspection Violationa
Vio~ation o~ I 61.145(0)(3)
(10,+ 5 - 15 units
o~ asbestos) (1 x $10,000)

Additional days of Violation($1,000 x 4 days of
Violations)

Violation of § 61.145(c) (6) (i)(1 x $10,000)

$10,000

$ 4,000

o

Additional days o~ violation($1,000 x 4 days of
Violations)

$10,000

$ 4,000
SecQnd rnsp,ction Vio1ation§

New violation ot § 61.145(C) (3)
(1 x $10,000) ,

Additional days of ~iolation($1,000 x 2 days of
Violations)

$10,000

'0'
Violat'lon of §61.150(a)

. (1 x $10,000)

Additional days of violation
($1,000 x 6 days of Violations)

Violation of § 61.1S0(b)
(1 x $10,000)

Additional days of Violation.($1,000 x B days of
Violations)

$ 2,000
$1.0,000

$ 6,000

$10,000

S 8.00Q
$1.09,000

Size of Violator $20,000 ,(size of both de~endantscombined)
Total. Gravity Component ...$1.29,000

Economic Benefit Component
$20/sq. foot x 1600 sq. feet +
$20/linear toot x 1300 linear teet $32,000

+ 26·Q2Q
$58,000
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$58~000 x sot (t or asbestos
improperly handled) $ 29,000

$158,000Preliminary Deterrence Amount
Adjustment ~actors - No adjustment
for prompt correction of environ-
mental prob1am because that is what
the de~endant is supposed to do.
Minimum penalty settlement Amount $1.58,QOO

NOTE: It the statutory maximum had been smaller than this
sum, then the minimum penalty would have to be adjusted
according1y. ~so, tor the dry atripping vio1ations, no
additional days were added ~or the period ~etween the two
inspections because there was no evidence that the dry
stripping had continued in 'the interim period.

~'.."
Example 2 (This example illustrates calculationsinvolvinq

proot of cont~nuinq violations based on the
statutory in~erence drawn ~rom the notice ofviolation).,-

Cons6Yidated Conglomerates, -Inc. hires Bert and Ernie's
Trucking Company to demolish a building which contains 1,000
linear feet ot triable asbestos on pipes. Neither party gives
notice to EPA or to the state prior to commencement of
dem01ition. An EPAinspector acting on a tip, visits the-site on
April 1, the first day of the buildinq demolition. During the
inspection he observes workers removing pipe coverings dry.
Further inquiry reveals there is no water available on site. He
also tinds a large uncontained pile o~ what appears to'b. dry
asbestos-containinq waste material at the bottom of an embankment
behind the bui1dinq. He takes aamp1ea and issues an ora~ notice
ot violation citing to 40 C.P.R. I§ 6~.145(c)(3) (dry removal),
61.14S(c) (6)(i) (fai1ure to keep wet unti1 di.posa1), and
61.1S0(a) (visible emissions)8, and give. the job supervisor a
copy ot the asbestos NESHAP. Test r••ult. confirm the samples
contain a substantial percentage of asbestos~

On April 12~ the -inspector --receives information ~rom-a -"-

• Regardless ot whether the inspector observes emissions of
asbestos during a site inspection, where there is circumstantial
evidence (such as uncontained, dry asbestos piles outside), that
supports a conclusion that visible emissions were present, the
Region has discretion to include this violation.
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r~liable source that the pile of dry asbestos debris has not been
properly dispOsed ot and there is still no ace.ss to water at the
taci~ity. ~his information SUpports a new Violation of
§6l.150(b) (improper disposal). ~e inspector revisits the site
on April 22 and determines that the waste pile has been removed.
A representative of Consolidated Conglomerate., Inc. gives the
inspector documents showinq that actual work at the demolition
site concluded on April 17, but the contractor cannot document
when the debris pile was removed. Thus, ~er. ar. at least 61
days o~ violation (17 "daya o~ dry removal in violation o~ §
61.145(c) (3) 22 days o~ failure to keep wet until diSPosal in
Violation of 561.145(C)(6)(i), 11 days o~ visible ••issions in
violation of §61.150(a) and 11 days o~ ~proper disPosal in
violation of § 61.150(b)) times $25,000 per day, plus $25,000 ror
the notice violation9, or a statutory maximum of $1,550,000.

Consolidate~ Conglomerates is a corporation with assets of
over $100 million and annual sales in excess of $10 million.
Bert and Ernie's ~ruckinq 1s a limited partnership of two
brothers Who own tow trucks and have less than $25,000 worth of
bUsiness each year. This contract was for $50,000. Bert and
Ernie's was once previously 9ited" by the state Department of
Environmental Quality for violations of asbestos regulations.
As a reSult, a~l violations are deemed to be second Violations.'.
The penalty is computed as follows:

Grayity Component
No notice (2nd Violation)
Violation ot §61.145(0)"(3)
(approx. 3.85 units)
(second Violation)

Additional days o~ violation
(per presumption) (16 x $1,500)

Violation or 16i.145(0) (6) Ci}(second Violation)

$ 20,000

$ 15,000

$ 24,000
$ 15,000

Additional days of Violation
"(per presumpt1on) ""(21.x $1,500)

$ 31,500 ""

Violation or 561.150(a)
$ 15,000

See rootnote 3."



202260:7883; #20/:

.~

- 14 - /

(second violation)
Additional days or violation
(per presumption) (lO x $l,500) $ 15,000

Violation of S61.l50(b)
(second violation)

ional days o~·violation
)resumption) (10 x $1,500)

$ 15,000

Siza of liolator
(ba~ or1 3ert and Ernie's size only)

:otal Gravity Component

$ 15,000
$180.500
$ 2,000

$182,500
Economic Benefit Component
$20/linear foot x:l,OOO linear feet $ 20,000
Preliminary Deterrence Amount $202.500
Adjustment factors - 10' increase forwillfulness

.# $ 18,250
Minimum settlement Penalty Amount $220.750

NOTE: Since this example assumes there was a proper ~actual
basis for invoking the statutory presumption of continuing
noncompliance, the duration of the §61.150(a) visible emissions
and § 61.150(b) disposal violation runs to April 21 and the §
61.145(c)(3) dry removal violation runs to April 17, the longest
periods ror which. noncompliance can be presumed.

Apportionment ot the Penalty
The calculation of the gravity component of the penalty in

this case reflects a $5,000 increase in the notice penalty and a
$48,500 increase in the penalty for substantive violations
because it involves a second violation by the contractor.
ordinarily, the Government should try to get Bert and Ernie's to
pay at least these additional penalty amounts. However,
Consolidated Conglomerate's rinancia1 size compared to the
contractor's may dictate that conso1idated pay most or thepenalty.
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)Jotiticatiop aD4 ••at. Shipm.nt R9cord Yiol..tiopa

Notification violation. 1st viOlAtiQD 2~d viglati2D SubsQQUent
No notice $l.5,000 $20,000 $25,000
No notic. but probable $ 5,000 $l.5,ooo $25,000.ubst~tive' compliance

Late, Incomplete or Inaccurate notic.~

For each notice, sel.ct the single l.arqest dollar figure
that appli.s rrom the rollowing table. Th.a. violations are
assessed a one-time penalty exceptror waste shipment vehicle
markinq which ,.hould be assessed a penalty per day of shipment.
Add the dollar rigures for each notica or wasta shipmentviolation:· , ..

Notice submitted arter asbestos removal$l5,OOOcompleted tantamQ~nt to no notice.

Notice lacks both job location and asbestos 4,000removal startinq and completion dates. .
Notice submitted While asbestos removal is 2,000in progress.

Notice lacks either job location or asbestos 2,000removal startinq and completion dates.

Failure to update notice When amount or asbestos 2,000,changes by at l.ast 20t;

Failur. to provide telephone and written notice 2,000When .tart date changes

.Notice lacks either asbestos removal starting 1,000or completion dat•• ,·but not both.

Amount or asbestos in notice is missing, ~OO
improperly dimenSioned, or for mUltiple facilities.

--.-Notice ·lacJcsany. other required 1nrormat1on.
Notice submitted late, but still
prior to asbestos removal starting date.

200
200

:::::.
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Waste Shipment Violations
Failure to maintain records which
precludes.discovery o~ waste disposal activity
Failure to maintain records but other
inrormation reqarding waste disposal available
Pailure to mark waste transport vehicles
durinq loading and unloading (as~ess for
each day of shipment)

"~

2,000

1,000

1,000
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..~.
Work-practice, Emission and Other Violations
Gravity Component
Total amount of
asbestos involved First
in the operation violation

Each add.
day of
violation

Each add.
Second day of
violation violation

J!jachadd.Subsequent .dayof·
violations .violation

~ 10 units $ 5,000 $ 500 ~15,000 $ 1,500 .$25,000 $ 2,500
> 10 units
but S 50 units '$10,000 $ 1,000· $20,000 $ 2,000' $25,000 $ 2,500
> 50 units $15,000 $ 1,500 $25,000 $ 2,500 $25,000 $ 2,500------------------------------------------------------------------------------------------Unit - 260 linear feet, 160 square teet.or 35 cubic feet - if .more than one is involved,convert each amount to units and add together '.
Apply matrix separately to each violation of S61.145(a) and each sub-paragraph of
§ 61.145(c) and I 61.150, except §61.150{d) (waste shipment records) "hich is treated as a
one time.violation and § 61.150(c) (vehicle marking) (see chart on pages 15-16); calculate
additional days of violation, when applicable, for each $Ub-par4qraph - add together
Benefit Component
For asbestos on pipes or other facility components:

$20 per linear, square or cubic foot of asbestos for any substantive violation.
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